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| IN MEMORY 
| ` 
l We mourn the loss of Sri Subodh Chandra Roy, an eminent | 
personality whose name is associated with the great legacy of our. $ 
H institution. One of the founder professors of the University Law j 
° ; College, Sri Roy was also an eminent Barrister of the Calcutta High 


Court. His death is a great loss to the Country and specially to our 
institution of which he was a patron. 


ey 
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With heavy hearts we remember Sri Atul Chandra Gupta, an 
eminent lawyer ‘and literary critc and an ex-student and ex-professorof 
of our institution, who passed away on the 17th February, 1961, Born 
in 1887 in the city of Rangpur, Atul Chandra obtained a first class 
Bachelor's degree and Master's degree in Philosophy. Starting his 


career as a teacher, he changed over tq legal practice, and in both he 
was a success. His life would be an inspiring illustration to future 
generation. I 
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Principal Dr. P. N. BANERJEE, M.A.B.L. D.Litt, LL.D. Barristai-at-Law 


Vidya-Vachaspati 


The ` University Gollege- of Law presents to all-concerned its journal. It has now 
changed its name. It calls itself “University Law Journal”. Our college is an affiliated 
college under the. University, a Professional College and a Constituent college under the Uni- 
versity Act of 1951. The frontispiece has been a work’ of art. The Durbhanga Building, 
where the bulk, of the inmates of the Law College lives and thrives, is, in the imagination of 
ihe artist, an emanation from the High Court. of Calcutta. I should have imagined 
that the Process | of thinking might haye been in the reverse: The High Court of Calcutta ' 
` today ds; to all intents and purposes, the child of the two law colleges in Calcutta. The 
beautiful High Court-building is more than half-a-century older than the Durbhanga Building. 


'The Journal this year is replete with valuable articles from distinguished scholars. Mr. 
Nathan Siegel of the Office of Legal Counsel, Department of Justice, Washington; D.C., has 
written on tire role of the Attorney General of the U.S.A. in maintaining the doctrine of sepa- 
ration of powers under the United States Constitution. He has introduced a comparison 
between the. Attorney General-under the U.S.A; constitution and the Attorney General under 
the British constitution. His scholarly article discusses the operation of the doctrine of 
thé. separation. of powers under the constitution of the U.S.A. No wonder then that Mr. 
Kennedy, the President of the United States of America to-day, chose his brother Mr. Kennedy 
to be. his Attorney General. The article has deep significance for us. We have, „in our indian 
Constitution, also established: the office of ‘the Attorney General.. Our Attorney General is 
not necessarily a member of the Indian Parliament. He is not a member of the Cabinet at the 
Centre. Our constitution is federal in form, _ unitary in substance. We .have adopted the 
President as the symbol of the unit J of India. But- our governments, both at the Centre and 
dn the Statés, are , based on the British model. We recognise the British principle of ministerial 
responsibility... l 


"Ms RE Kui “Sen, I Law Minister to. the Government of-India,- has discussed - with 
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Mr: Sen's sympathy and affection for this. college is well knqwn, The ed “Azad ° 
Kashmir” Gove nent he regards as a hoax. ` It. cantiot - mature into any legal right, rs 
status. - He regards tt members of the so- called “Azad Kashmir” Government as à S Body : 
of individaals. who have illegally trespassed upon Indian territory. Np MEN" E 


. € 
pe 


his keen intellect and legal acumen the Legal Status of “Azad Kashmir" ín Inte ee law. 


f Mr. Samuel B. Horovitz has stressed the-evolution of the Workmen’ s Compensation i in - 
reference to half-a a-century of judicial developments. ` Iti is.a matter of regret to us that the . 
‘whole of his article|'could not be- printed in one single i issue. The subject is-of perennial : 

` importance, and. its scope is vast., The foot notes might with 1 profit have been ai atthe . 
end of the concluded article.  - j zo. 1o 2 E - . I ias 
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Odi Dean of the Faculty of Law, Mr. dashes: P. B. Mukharji, with His deep aid vide 
scholàrship, “has written on “Law and Fantasy”. - He has tried to discuss lawii in the language.” 
of Justice Holmes that “Life of law is not logic but experience", He has accepted the thesis, of. 
the .world-renowned jurist Professor Roscoe Pound that law is a “social engineering. " 
' Imagination indeed runs riot in the world of law. The learned author ‘states ; “There can be 
no law withoüt imagination. The imagination of common làw i is social wisdom. The- irñaginas 


tion behind equity is instinctive serise óf fair ‘play. The: ` imagination behind statute: law’. is: l 


statesmanship. Law begins. with imagination. It lives by imagination. It ends by imagination", 
The five fantasies the learned author has illustrated ; ; one of them divorces law from morality. 


` It regards justice not as the matter of law -but only its product. ` Neither reason nor eommon. ` f 


sense, according to the distinguished scholar, is the Strong point of modern. law. The theory 
of sanctity of contracts is a fantasy. The law of Negligence, he regards a$ the *Disneyland for 
torts". Even Constitutional Law merely exhibits the fantasy of freedom operating on the 
double axis of unlimited guarantees and restricted obligations, of relaxed licence and stifled 
freedom. The quotation from the poet is indeed apt—“Law is our Fate; Law is our 
- State. '# The whole article not only demonstrates the keen intellect, the wide vision of the 
learned d ond. he indeed has written in language which could be compared with lyrics. 


Mr. Justice D. N. Sinha has written about the necessity of having a Law Iüstitite 
in West Bengal. He has argued his case well for Such an Institute. The question is whether 
such an Institute should be under the control of the. -Central Institute at Delhi whiclt as yel 
lives under the shadow of the Supreme Court of India or it would be an Institute run by 
the University of Calcutta. The necessity for research work in the domain. of law i is quite 
as importan? as research i in other branches of learning. - After all, law.-is life, She” main ` 
. 
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` . 
difficulties qf such an Institute are three. First, its finances. "Whole-tifne research scholars 


` in Jaw will not be available unless proper remuneration is paid to such scholars. * Secondly, 


there- should be a link established between the High Court of Calcutta and the University 
of Calcutta in a purely co-operative spirit, not by way of domination ánd subordination. 
Thirdly, political considerations. Whether such political considerations are of foreign 
importation orare intended for home consumption, they must be eschewed. A good 


deal of suspicion will cloudover efforts imposed from above. The Calcutta Police Act and 


‘the Calcutta Suburban Police Act both require revision. They are not the only instance 


of outmoded statutes. In our country unfortunately the teachers of Law are placed at a i 
discount. Their suggestions for Law reform are not likely to be accepted by our 


parliamentarians and legislators. 


Mr. Justice B. N. Banerjee has dealt with “Ethics of Advocacy-an aspect". He has 
given one aspect of it and has illustrated his thesis with reference to one case. The 
Benchers of the Inner Temple were perhaps fully justified in suspending the offending 
advocate from practising for three years. Mr. Justice Banerjee is certainly familiar with 


corruption in our courts of law including our high courts. The system of payment of 


‘a 


eommissions by advocates and other lawyers is a deletarious system. 


Mr. Kali Prasad Khaitan has dealt with “Indo-Soviet Trade Arbitration". The 
agreement entered into between the U. S. S. R. Chamber of Commerce, Moscow and the 
Federation of Indian Chambers of Commerce and Industry, New Delhiin an attempt to 
exclude" the jurisdiction of the ordinary tribunals of this country, is, according to him, 
void.. Whether the award of the respective arbitration, according to the agreement, is binding 
upon both the parties according to laws of India is a disputed proposition. 


` Ms. S. K. Mukherjee, our Minister for Local Self Government in West Bengal has 
given a history of Socialistic Legislation in India. The directive principles of the state policy 
included i in our written Constitution constitute the genesis of socialistic legislation in iqdepen- 


‘dent India. Mr. Mukherjee’s proposition that the ‘law of Panchayet Raj wherepy the entire 


administrative structure of the country is being attempted to be'decentralised by establishment 
of village panchayets with wide powers for. administration in rural areas through elected 
village representative under adult franchise' will bring about a millennium or not isa contro- 
,,Versial question. The system of Prefects in France has, not. been an unqualified success. 


. "Mr. D. Chatterjee, Labour Commissioner, West Bengal, has dealt with the most impor- 
tant economic topic for us, viz. “Industrial. Trend in India”, Hce has aigued well, the necessity 
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of settling industrial disputes out of courts. Voluntary arbitration, joint consuative bodies, 
. WOrkers' participation in management, Evaluation Committees, are all- questions. which 


demand insistent and immediate solution. o 
` 


Dr. Bhupen N. Mukerjee, Vice-Principal of this College, has dealt with “Crime and 
Corpordüon". He has given a historical review of the evolution of corporate immunity do 
corporate liability. The doctrine of Mens Rea has indeed an importance even in regard to the 
liability of a corporation for crimes. But to base, the criminal liability of a corporation on 
the ground of ultra vires is an effort which may not have universal consensus. Dr. Mukerjee 
is perfectly right when he states that the formulation of clear principles of criminal liability of 
corporations has not yet been accomplished, although its need is being strongly felt. | 


Mr. Samiran Sen, Deputy Sheriff and Marshal, High Court, Calcutta, has dealt with 
the evolution of Criminal Law in India from the Muslim times to the enactment of the Indian 
Penal Code in 1860. Punishments under the Quoranic law, he quite rightly observes, were very 
severe. Adultery for instance was punished by stoning to death. The story of Jesus Christ 
and of Mary Magdelene, may be stated in this connection with profit. 


Professor Masud has discussed the question of “Managerial Enquiry and” Natusal 

- Justice-" He is quite right when he states that the relationship between master and servant 

has undergone interesting metamorphosis in' recent times. He deals with the very interesting 

question whether managerial enquiry is a necessary step towards the dismissal of a worker, 
He is for the expansion of the jurisdiction of the tribunals in regard to this matter. * 


Dr. Tapas Kumar Banerjee quite rightly was celebrating the centenary ofthe birth of 
the Indian Penal Code. His article is full of information about the state of criminal jurisdi-_ 
ction prior to the advent of the British rule and the promulgation of the Indian Penal Code, 
The Muslim Law which governed the law of crimes from the time of the Muslim rulers till the 
enacgnent of the Indian Penal Code was based in the main on the Hidaya and the Fatawa-i- 
Alamgiri. An analysis of the case law contained in the latter will prove an interesting subject 
of study for our scholars in future. 


Mr. Sachin Kumar Roy has dealt with the “Freedom of Speech and Expression under 
the Constitution". This is included within the seven freedoms guaranteed by our Constitution, 
The quotation from Mr. Justice Douglas in his “Right of the People” is apt. Our courts of 
- law have indeed given a wider meaning and interpretation of rights to freedom of speech. and 
expression às guáranteed by the Constitution with the limitations imposed by it. 


o 
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Mr. Arun Kumar Dutta has dealt briefly with the Evolution of the Constitution of 
‘India. He regards that our judges are still wedded to theapron strings of English decisions 
and writs, and we have not secured for ourselves “freedom in the law". According to Mr. 
Dutta the Sovereign Charter of rights embodied in our Constitution remains an imposing 
facade for unwary travellers to take their rests with the result that they often leave’ the facade 
with the impression that though the British have left out they still rule us beyond the seas. 


Mr. Gopal Law has dealt with the place of contract in the conflict of laws. His study 
of the case law on the point is of very great importance to our people in this county. The 
conflict of laws has today acquired for us a new significance and importance 


Mr. Bishnupada Mukherjee, who was our former Secretary and Editor, has described 
very briefly the Trade Union Movement in India. A reference to the recent census report 


would have enhanced the value of this article. 


Mr. Kalyan Majumder has dealt with the Preventive detention in Indian Constitution. 
Preventive Detention in our Constitution is supposed by many lovers of individual liberty to 
bea blqt upon our sense of values and judgment. Mr. Majumder regards preventive deten- 
tión an anomaly. He is quite right when he says that the rule of law imposed must survive 


E 


over rule of men. 


Mr. Durlabh Chandra Bhattacharyya has dealt with apartheid in the Union of South 
Africa, His lament over the infringement of the articles of the universal declarations of 
human rights will leave the present rulers of the Union of South Africa cold. Stekel said 
that fearis the parent of morality, The whole concept of South African life is involved in 
fear, Mr. Macmillan, Prime Minister of England, spoke indeed of the “wind of change" and 
condemned' apartheid. “The Union of South Africa, which left the Commonwealth, has now 
achieved independent statehood. Patan’s bait country yet cries : *Is she crying in vain ?" 


Mr. Suprabhat Banerjee has discussed one of the most controversial legal questions of 
the day, viz. the Legality of India's Action in Goa. He bases his thesis and justifies Indian 
action on the ground. of self-preservation. The activities of Portugal under a dictatorship 
under and colonial frame of mind, according to him, is calculated to bea source of positive 
menace to the peace and security of India. Self-preservation, like defensive war may cover 


a ‘multitude of actions. 


Mr.,Rakhal Chandra Nath has dealt with the “Administration of Justice in Bengal 


lp o 
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e , ` 
under the British fule”. Hie subject is very vast, and he has discussed the topic. within a 
short compass, reu ed ? f * I 


Mr. A. R. Biswas’ article on “Administrative Tribunals in India" is in the min, 
founded on the theory that administrative tribunals are in consonance with the'directive 
principles of state policy included within our written Constitution, and are the very basis ofa 
welfare society. Apparently Mr. Biswas does not believe in the doctrine of New Despotism 
promulgated by Lord Hewart. | 


Mr. Tusar Kanti Sur's article on the exemption of agricultural income under’ the 
Income Tax Law is a subject of great interest to those who are groaning under ever increasing 
taxation.in.India. 


I conclude my introduction of the Law Journal by. reference to a very well-deserved 
success of one of my distinguished pupils, Miss Sadhana Sarkar, Professor, City College, 
Calcutta. Miss Sarkar passed the LL. M. examination of this University this year, Hers is an 
achievement of which she and her college should be proud and rivals jealous. She is the only 
girl candidate who has passed the stiffest examination perhaps i in the whole world in the first 
chance in the course of more than a hundred years” history of Calcutta University. As a 
matter of fact so fat as I know, no other girl candidate has passed the LL. M. “examination of 
any major University in India. Our heartiest congratulations to her on her brilliant success, 


This journal and our college owe an indèlible debt of gratitude to the Board of Editors. 
The Editor-in-Chief, Dr. P. C. Chunder, so great in many spheres of life including thé domain 


of art needs no words of commendation from one who has done something to the building up- 
of his successful life. My young pupils, the Editors, viz. Jha and Chatterjee have dis- 
charged their Tospousibles functions well, and. Mey desire hearty appreciation from us all, 


Editorial 4 2 tod 
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Three Cheers for Democracy 


e. mo z `. 

so. The Third General Election is over. The world's' biggest poll in the world's biggest 
democracy took place, as 210 million voters representing all strata of society, and perhaps, all 
stages of the evolution of the mind were called upon to exercise their franchise. For 2,930 
Vidhan Sabha seats 12,764 candidates entered the arena of contest and 1,980 candidates for 


494 Lok Sabha seats, There were few uncontested returns, To organize this huge election 


c 


polling . booths had to be set up in different parts of the country including nearly inaccessible 
regions along the mountainous border and in the dense- forests. It wasa gigantic task to 
manage such. a big affair, because it involved bitter political and personal rivalry among the 
thousands of. candidates, The authorities deserve congratulations ; ; but the task, we are sure, 
has been achieved mainly by Tolerance—tolerance of the other man's or party's point of view, 
which is the basic ingredient of democracy.. The atmosphere of violence was practically non- 
existent. and. the few clashes that were reported are nothing compared to the probability invol- 
Wed in a political conflict of this nature. 


. It has been commented by foreign observers of our Elections that the absence of a strong 
opposition in the Parliament and in the State, Assemblies constitutes a drawback .of Indian 
Democracy, Impartially it has tobe admitted, that the absence of a strong opposition or 
coalition of parties does not make the Parliamentary politcs in India lifeless. Almost all the 
seats were keenly contested and all possible modes of propoganda, excepting the radio were 
availed of. Parties, put forward programmes and manifestos and the elections were fought “on 
the merits of those programmes and manifestos. . By and large the voters have this time voted 
more intelligently than in the past, having preferred the extremes right on left, promising a 
genuine alternative to the party in power. If the extremes were as sharp as is desirable India 
would have advanced to the second. best form of parliamentary system, that is^ three instead 
of two parties contesting for advancement of ideologies and programmes rather than the glori- 
fication of individuals. : i 


India's enfranchised millions are fully conscious as to the sacredness of their right to 
vote, and the will of the people as ascertained through a general election can be regarded as 
the genuine view: of the people, if every care is exercised.to see that the people exercising their 
right to ) yote. with the full knowledge and understanding of the issues at stake Our. adult 


xiv š UNIVERSITY LAW JOURNAL ° 


V ° E xot 


population was not At all apathetic to the outcome of their verdict, because of theip knowledge 


of the situation in Nepal, Pakistan and Burma. In fact we did have a free election. The fear * 


that the voters might not understand the role of parties or that the "parties might exceed the 
limits of permissible rivalry or that the party in power might have won over by taking *adYan- 
tage of thg-administration has been falsified. The credit for this achievement is to be shared 
by all and we are firmly assured that with innate self-restraint and strong commonsense, 
democracy is safe and secure in our land. Indeed the Third general Election has proved that 
democracy will grow from strength to strength. 


Democracy is in peril in Asia 


Recent military coup in Burma has shocked them once more who dream of the successful 
implementation of Western democracies in the East. The incident of Burma is not unique oné 
—nor it is solitary in its sphere. It is the latest new born baby in the cradle of military 
despotism in the East. With the end of the world war almost all the countries of Asia which 
were made free from the foreign yoke established democratic governments in their countries. 
But within a decade democratic institutions have begun to be collapsed in good many of them. 
Iraq, Turkey, Pakistan, South Korea, Nepal one by one followed the foot steps of their 'prede-, 
cessors in the early thirties, (Germany, Italy, Spain, etc. etc). When Ceylon under the able 
statesmanship of her lady premier averted the crisis the lovers of democracy and constitutiona- 
lism breathed a sigh of relief. But the coup in Burma has reminded them the force of the strong 
undercurrent functioning in the Eastern countries. A question naturally arises in our mind why 
democracy fails ? Is it not possible to solve the problems of the country through the demo- 
cratic institutions ? Is the “controlled basic democracy” formulated by Ayub Khan the only 
way to solution ? These are the fundamental questions to be answered. We are to judge the: 
questions with a clear and unbiased view, without going into the details of the problems 
of every individual country we can deal with the problems common to all. Perhaps two 
formidable problems of the Eastern countries are—economic distress and mal-administration, 
In all the countries where ‘such debacle has taken place’ political corruption coupled with 
commercial exploitation has made the: condition worse. Inflation persists. Essential 
commodities are beyond the reach of the common men. The democratic government have 
failed to make a realistic approach to the problems of the country. 


Party politics and nepotism have corrupted bureaucracy and the evil spirit of red-tapism 
has spoilt the administrative efficiency. Asa natural consequence these things rudely shitter- 
ed the people'seconcept of democracy and its utility. The. ambitious -military leadgs have: 


Y 
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taken the opportunity and have struck just at the weakest part of the Qovernment. If we 
- e scan the statements made by the military leaders after coming to power we shall, see the same 
, pplitical corruption and maladmintstration is repeated everywhere. 


* Under the circumstances being surrounded by the neighbours belonging to opposite pole, 
dndfa has a.special role to play. It has just re-affirmed its faith in democracy tHsough the 
battle of ballots. Whether democratic institutions are suited to the Eastern countries is to be 
judged from India's achievements, 


Geneva Conference and the Disarmament Stakes 


The idea of nuclear disarmament has gained greater confidence in the course of thc past 
few days. This problem, so intimately related to peace ina world troubled by two disastrous 
global warfares, has reached nearer to the possibilities of a definite solution, after the recent 
Geneva talks. This last conference too had its share of differences of opinion and even undi- 
plomatic ruptures, but one great truth emerged from this, namely that hopes for a peaceful 
solution of the disarmáment issue were still cherished by the two major power blocks U. S. A. 
and U. S. S. R. Rusk, Gromyko and Home had met in Geneva in an atmosphere resplendant 
evith protocol suavity and surcharged with apprehensions of yet another fruitless session. The 
ominous cloud of recent nuclear tests carried out in direct violation of the feelings of millions 

- of peace-loving people the world over, and conducted in the bizarre spirit of Frankenstcinian 
showmanship had cast a sceptic spell over thé realm of human hope for liberation from this 
potential forces of annihilation. The “Cold®war” was on the point of thawing into a nuclear 
stream of death and destruction. It was at this critical juncture that like a distant clarion 

‘call of hope emerged the prospect of a meeting which resulted in the Seventeen Nation Disar- 
mament Conference in’ Geneva. This meeting opened on the notes of a mixed feelings—a 
treniulous optimism coupled with doubts and misgivings. The question as to who will disarm 
first gained tremendous proportions. The suggestion of unilateral disarmament was still a 
strong force, but the question of setting a precedence was none the less important. The iwo 
power blocks failed to see eye to eye on many vital aspects, the questions of mutual inspection 
‘of the respective nuclear armoury disarmament by stages and custodianship of the nuclear 

- weapons in the interim period being of the greatest importance. It was at this point that the 
Indian representatfve .Mr. Krishna Menon came out with a formula suggesting that the stock 
of nuclear weapons of both the power blocks be divested in an international body which would 
judicfously and expeditiously deal with the issue. This suggestion was fortunately accepted 
in genergl by the protagonists, and was the first major break in the armour of adamant passi- 
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vity. After a serigd of informal talks among the representatives of. the major gjoups, . somé 
amount of faith and earnestness was rehabilitated and the conference ended on a noté of. 
optimism, promising the world a Summit Meeting in the veiy near future, which according ¿to 
popular as well as expert expectations will strive to attain something concrete and bestow a 
permanegt benefit to posterity, assuming the spirit of compromise and a sporting give-andetake 
gesture are adhered to. ` | - Mr : 


In conclusion we cannot help pointing out one extremely important aspect. These con- 
ferences though dealing with questions of mutual interest and conducted at the topmost level, 
have their judicial standing. It is our earnest desire to see that these meetings are conducted 
in a manner colateral with rules of international law and justice. As such the incorporation of 
the International Court of Justice with its central organisation at tbe Hague in such confer- 
ences is more than a necessity for the dual aspects of safeguarding the interests cf law and 


Justice as well as expediting a solution through its wise counsels. 


Justice—not Vendetta 


The world is expectantly awaiting the verdict that will in all probability set the, seal of 
doom on the fate of a bald-headed, lean featured man, sitting inside a bullet-proof glass casg, 
in far off Jerusalem. The man is Adolf Eichman, former Gestapo officer. He stands 
accused of the mass murder of thousands of Jews at the infamous German concentration 
camps during the second world war. The enormity and grotesqueness of these crimes, perpe- 
trated inside the barbed wires of Auschuitz and &imilar other annihilation centres, have been 
recorded in the pages of history in letters of blood and tears, hunger and misery. As Dr, 
Robert Servatens pleads on behalf of the defence, the accused himself sits in that glass case, 
unusually composed. His honest conscience, if there is any left to it, is his best judge. Is 
this external serenity induced by the stunning impact of realisation of his unparallefed crimes, 
or does he firmly belive that he was a hopeless victim of circumstances—a mere cog in the 
wheel that ground out millions of innocent lives, or is it prompted by an overbearing soldier's 
attitude that “‘all’s fair in war”? Whatever it be, that Eichman played a significant role in 


the drama of extermination, remains a fact. z 


+ The legality of the proceedings against him ever since he was kidnapped from foreign 
soil by Issraelt agents, to this very moment, leaves much tò be desired, “DF 3eivatius has 
rightly challenged the jurisdiction of the court-in such matters and under such circumstànces : 
but his plga didn't go beyond his utterance. It is but expected tbat the court'shoüld acquire 
certain special powers for conducting a case of international interest >but ils flaggiht- disre- 


` 
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gard for the necessary legal standing of the accused is only toó appare. The most recent 
e instance to this point being the court's refusal to grant Eichman the privilege of i & fresh appeal 


strengthened by the introduction of new witnesses for the defence. ç 


Our impartial view is, let Bichman go to the gallows, if he really deserves it. BUT, let 


° ndt a motive for revenge, pure and unalloyed, throw the minutest aspect of justice, overboard. ` 


It is only too natural that the common Jew should cry for Eichman's blood, after what he did 
to the Jewish people, BUT let not that voice of vendetta echo inside the ¢ourt chamber. 
When a motive for absolute reprisal is too rampant, justice becomes a mockery, and law an 


oppression. 


Need of legal aid 


In view of the fact that the.price index has increased and the people, in veneri. and the 
lower middle class, in particular, are finding it difficult to meet the cost of living, it is advısa- 
ble that the lawyers in co-operation with and under the patronage of the Government or 
public institutions should strengthen efforts to give legal aid to the unfortunate litigants, who 
often are victims of socio-economic condition of our country. The law relating to *forma- 

. pauperis’ under the code of civil procedure was introduced in the pre-independence days under 
a foreign government and we hope that in free India law should be simplified, so that, the 
helpless and distressed persons might get their rights restored and their wrongs redressed by 
easy and inexpensive methods in courts of law. 


“Justice delayed is Justice denied" 


The Supreme court of India has at last given his verdict in the famous Nanavati case. 
The case after having raised many points of constitutional law has been desposed of on 
merits. à It is said that hard facts do not make bad law. But we cannot help ourselves in 
agreeing with the remarks of a Calcutta newspaper that ‘justice delayed is justice denied’. The 
criminal cases in particular should be either disposed of expeditiously or the number of judges 


“in the Supreme Court should be increased to clear of the arrears. 8 
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- The Attorney General's Role in Preserving the 


. Doctrine of Separation of Powers under 
the United States Constitution 


. 
. o 
° 


By 


NATHAN SIEGEL* 


Office of Legal Counsel Department of Justice 
Washington, D. C. 


It is a signal privilege and honor to discuss governmental powers under the Constitution of 
the role of the Attorney General of the United the United States. f 
States, a5 chief legal adviser to the President, 


: This doctrine is by no means peculiar to our 
in preserving the doctring of the separation of 


- country. Even before America was founded, 









Advisor, Office of Legal Counsel, Department of justice. This article !s a 
of the author's personal views. It ‘Is not presented as the official view of 
the Department of Justice, or any other agency or department of the United States 
Government? x 
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the British Constitéhon already featured the 
separation of powers of the different organs of 
government. The doctrine took root in Ame- 
rica because it' was recognized by our early 
statesmen, based upon the experience in the 


colonies atid elsewhere, that to concentrate the - 


different powers of government in the same 
hands was bound to lead to tyranny and 
oppression. 

* After serving as the first President of the 

. United States, George Washington in his Fare- 
well Address warned the people: "The spirit 
of encroachment tends to consolidate the 
powers of all the departments in one, and thus 
to create, whatever the form of government, a 
real despotism."? Madison, who was one of 
the great architects of the United States Cons- 
titution expressed a similar view :** “The accu- 
mulation of all powers, legislative, executive, 
and judicial, in the same hands, whether of 
one, a few, or many, and whether hereditary, 
self-appointed, or elective, may justly be pro- 
nounced the very definition of tyranny." 

The Constitution does not use the phrase 
“separation of powers" ; it is implied or inhe- 
rent in its framework. In its three primary 
articles the Constitution has blocked outin 
bold lines and with considerable detail, the 
allotment of power to the executive, legislative 
and judicial branches of the government, and 
accompanying checks and balances. From 
these, each branch knows roughly the limits of 
its own authority, and how far each may go 
without tressbassing on the domain of the 
other. Speaking of the doctrine, the Supreme 
Court has said : *“It may be stated then, asa 


UNIVERSITY LAW JOURNAL . 


general rule inherent inthe Amesjcan constituti- . 
onal system, that, unless otherwise expressly 
provided or incidéntal to the powers conferred, 
the legislative cannot exercise either executive 
or judicial power ;.the executive caħñnof exer- 
cise either legislative or judicial powef ; dhe 
judiciary cannot exercise either executive or 
legislative power." 


Some scholars think that this statement of 
the principle represents an oversimplification 
of the Constitution, and is not fully reflective 
of the operation of government in actual prac- 
tice. Mr. Justice Holmes, for example, be- 
lieves that “the great ordinances of the Cons- 
titution do not establish and divide fields of 
black and white,"5 andthat “we do not and 
cannot carry out the distinction between legis- 
lative and executive action with mathematical 
precision and divide the branches into water- 
tight compartments . .. or that the Constitu- 
tion requires"? it. While there may indeed 
be some overlapping in the exercise of the 
powers assigned, and “even the more specific 
of them are found to terminate in a penumbra 
shading gradually from one extreme to the 
other," by and large the separation of powers 
is “basic and vital-nor merely a matter of 
governmental mechanism."? 

- Although considerable cooperation . and 
coordination exists at various times among the 
three branches, the separation doctrine, has 
not always been conducive to harmony. and 
freedom from strife. The doctrine was adopted, 
however, not to promote efficiency in the ad- 
ministration of government affairs, but. pri- 
marily to discourage the growth of arbitrary 





Arthur T. Vanderbilt, The Doctrine of the Separation of Powers and Its Present 
Writings of George Washington, (John C. Fitzpatrick ed. 1940) vol. 35, 228. . 


Springer v. Philippine Islands, 211 U.S. 189. 201-202 (1928). | 


Significance, 4-5 (1953) 


]. 

2. 

3, The Federalist No 47, (J. E. Cooke ed. 1961) 324 

4, 

5. Mr. Justice Holmes, dissenting in Springer v. Philippine Islands, id. 209, 
6. Id. 211.6 

7. Id. 209 
^8. Id. 201 
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. power. It wag Mr. Justice Brandeis who re- 
marked: 9 “The purpose was, not to avoid 
friction, but, by means of the inevitable fri- 
ction incident to the distribution of the govern- 
mental pówers among three, departments, to 
sa we te people from autocracy.” 


Tn this discussion, an attempt will be to 
show how the President, in exercise of his 
duties and functions as head of the executive 
branch, is assisted by the Attorney General, 
his chief legal officer, in keeping the constitu- 
tional system in balance. 

Before turning to this topic, it will be help- 
ful to understand the nature of the Attorney 
General's position, his major functions and 
how his office compares with the Office of 
Attorney General of England. 


The Attorney General of the United States 
holds an office created by statute and is 
appointed by the President, with the advice 
and consent of the Senate. Unlike the Attor- 
ney General of England, who is usually not 
a member of the Cabinet, the Attorney Gene- 


ral of the United States is a member of the ° 


Cabinet. “Another important difference is that 
the Attorney General of England is generally 
a member of the House of Commons and one 
of his important functions isto reply in the 
House of Commons to questions relating to 
legal matters, whereas the Attorney General 
of the United States, as a member of the execu- 
tive branch, is not in any way identified with 
the Congress, the legislative branch, and has 
no opportunity to engage in debate on the 
floor of Congress, although he may and fre- 
quently does testify before congressional co- 
mmittees on proposed legislation.!? ` 





" 3 . 

Important differences ako arise in the per- 
formance of duties so far as judicial proceedings 
are concerned. The Attorney General of Eng- 
land has the ultimate responsibility of all litiga- 
tion to which the Crown or a government de- 
partment is a party, and he may'eersonally 
conduct the prosecution in cases of great in- 
terest. The administration of the criminal law, 
public order and other matters of public safety, 
however, are generally under the Home Office.. 
The Home Secretary appoints a Director of 
Public Prosecutions who works under the 
general supervision of the Attorney General. 
Neither the Director of Public Prosecutions 
nor the Attorney General of England are con- 
cerned With criminal investigations, detection 
and apprehension, these being matters for the 
police and other agencies.!! In the United 
States, the Attorney General has the respon- 
sibility for prosecuting violations of federal 
law, but not the laws of the various States. 
Also, he defends civil suits brought against 
the United States, its officers and employees 
who act for the Government. Under his juris- 
diction are hundreds of attorneys located in 
Washington, D. C., and in various regions 
of the country. Moreover, investigatory activi- 
ties, when related to federal laws, are within the 
jurisdiction of the Federal Bureau of Investi- 
gation, which is within the Department of 
Justice. Still another difference is that penal 
institutions in England are under the adminis- 
tration of the Home Secretary, not the Attor- 
ney General, whereas in the United States the 
federal prison system is the direct responsi- 
bility of the Attorney General.!? 


As has been shown, the Attorney General 
. of the United States enforces the federal laws, 





9. Disecating in Myers v. United States, 272 U.S. 52, 293 (1926). 
10. Robert Kramer and Nathan Siegel. The Attorney oe of England and the Attorney General of the 
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11. Jd. 530-531. 
12, Id. 531,533. 
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criminal and civil ; administers various federal 
programs such as pfisons, and his jurisdiction 
also extends; to parole, immigration and 
naturalization and alien property ; and last, 
but by no means least of his functions, is to 
give legal advice to the President, Cabinet 
Members And officials of other agencies within 
the Federal Government. It is particularly in 
the role of refidering legal counsel!? that the 
Attorney General has played an important part 
*in keeping our constitutional system on an 
eveh keel. 


To begin with, it may be observed that 
the opinions of the Attorney General are 
co-extensive with the broad scope of duties and 
functions exercised by the President and his 
subordinates under the Constitution. Legal 
problems that the Attorney General may be 
called on to deal with on almost a daily basis 
may spring from the President's authority as 
Administrative Chief, as Chief Executive, as 
“the sole organ" of the nation in its foreign 
affairs, as Commander-in-Chief and as legisla- 
tive leader. While our experience shows a 
wise and commendable forbearance in each of 
the branches of government from encroach- 
ments upon the others, at times in our history 
such attempts have been made and vigorously 
resisted. Although some of these controversies 
were attended by bitter conflict and acrimony 
when raised, it is to the credit of each branch 
and to the enduring benefit of the nation asa 
whole that no permanent scars were inflicted 
on our system pf government. 


[ ; 
. / ; i. 


First, let us consider the President’s exercise - 
of his powers as Administrative *Chief. Obvi- ` 
ously, the President without the assistance df 
subordinates of his own choice could enot 
effectively administer the myriad npmher of 
affairs that arise in the operation of the 
Government. Under Article II, section 2° of 
the Constitution, the President is authorized 
to appoint certain high officials such as 
Ambassadors, public Ministers, Consuls, 
Judges of the Supreme Court and other Officers 
with the advice and consent of the Senate, but 
the Congress may by law vest the appointment 
of such inferior officers, as it thinks proper, in 
the President alone. 


One of the more important questions: that 
have arisen is whether under the Constitution 
the President has the exclusive power to remove 
executive officers of the United States whom 
he has appointed by and with the advice and 
consent of the Senate. x 

In the course of the struggle for power 
between the legislative and executive branches, 
Congress had by different statutes placed 


° limitations upon the President's power to re- 


move executive officials who had been appoin- 
ted with the advice and consent of the Senate. 
The validity of these statutes was challenged in 
1920 when President Wilson sought to remove 
a postmaster whose political appointment had 
been made with Senate approval: In acom- 
prehensive decision tracing the History of the 
appointing power under the Constitution, the 
Supreme Court held that there was implied 





13. A brief word may be said about the mechanics of administering the function of rendering legal advice 


which should be of interest not only to attorneys in India but elsewhere. 


One of the Divisions in the 


Department of Justice is called the Office of Legal Counsel which under an Assistant Attorney General 
is composed of scholarly, career attorneys with long and varied experience in government matters and 
in the field of constiutional law. When the President or Cabinet Heads or officials of other agencies in 


the Federal Government have unique or difficult 


egal problems, they are usually assigned to+he Office 


of Legal Counsel. While considerable legal advice is given informally, often this Office will pe requested 


to prepare a draft of a legal opinion for the Attorney General. 


If approved by him it becomes a prece- 


dent generally binding among executive agencies, and while not conclusive in a judicial proceeding, is 


given considerable weight by the courts. 
14. Myers v.*United States, 272, U.S. 52 (1926). 
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A authority in the President under the Consti- 
` tution to remfove executive officers appointed 
by him, and that the statutes involved were 
invalid to the extent that the consent and ad- 
vice of the, Senate were required as a condition 
for rergoval of such officers.!* “Made respon- 
sib under the Constitution for the effective 
enforcement of the law," the Court said, “the 
President needs as an indispensable aid tó meet 
it the disciplinary influence upon those who act 
under him of a reserve power of removal.”15 
For the Court to have held otherwise would 
have made it impossible for the President in 
case of political or other differences with the 
Senate or Congress to administer the affairs of 
government. 


In subsequent decisions, However, the 
Supreme Court has held that it is not an un- 
constitutional interference with the executive 
power of the President for Congress to enact a 
law limiting the right to remove quasi-judicial 
or 'quasi-legislative officials.1° In the latter 
cases, the Court drew a distinction between 
purely executive officers who could be removed 
at will by the President in order to permit him 
to carry out his constitutional responsibilities, 
and those officials whose quasi-judicial tasks 
require absolute freedom from executive inter- 
ference or threat of removal if their independent 
judgment is not to be impaired. 


Other instances where the Attorney Gene- 
ral bas been called on to advise the President 
as Administrative Chief have involved matters 
that go to the proper, effective and efficient 
administration of the Government. Problems 
may be raised relating to the President's au- 
thority to develop. procedures by which to 
weed out disloyal persons whose continued 
service is inconsistent with national security, or 


15. Id. 122. 


16. Humphrey's Executor v. United States, 295 U.S. 602 (1935) ; 
1958). 


employees who would su¥ordinate government 
interests in favor of their oWn personal 
interests. While it is essential «hat Govern- 
ment employees perform Fwith fidelity and, 
efficiency, it is equally important for those in 
the executive branch to know that. she Presi- 
dent will protect them from unjustified cen- 
sure or intimidation from any other branch 
of the Government, and will not permit them 
to be subject to punishment or loss of service. 
until charges against them have been thoroughly 
sifted and investigated, and until they- have 
been given an opportunity to be heard in their 
defense. 


Such a case arose when the Congress enac- 
ted a law in 1943 which provided that after a 
certain date no compensation should be paid 
to certain designated individuals, who were 
then government émployees, out of appropria- 
ted moneys, unless they were prior to that 
date again appointed to positions by the 
President by and with the advice and consent 
of the Senate. The apparent purpose of this 
law was to compel the President to discharge 
three executive officials who had fallen into 
disfavor with the Congress. In signing this 
bill which was an appropriation measure, 
the President did so reluctantly, yielding to 
avoid delay in the conduct of World war II, 
but expressed the views of his Attorney Gene- 
ral that the bill was not only unwise and dis- 
criminatory but an unwarranted encroachment 
upon the authority of both the executive and 
judicial branches under the Constitution. The 
employees involved were retained in their posi- 
tions, and subsequently sued the Government 
to recover compensation denied to them under 
this law. Before the Supreme Court, the 
Attorney General and Solicitor General urged 





Wiener v. United States,*357 U.S, 349 


* 6 . °. 
that the bill showed a Congressional purpose 
to exercise tlie power to remove executive em- 
ployees, which was not entrusted to Congress, 
butto the executive branch of Government. 

. It was also argued that the bill violated Article 
1, section* 9, clause 3 of the Constitution 
which forbids a bill of attainder from being 
passed. Special counsel appointed to repre- 
sent the Congress contended that the law was 
«alid. Declaring the law to be unconstitu- 
tional, the Court said :!" 


*When our Constitution and Bill of 
Rights were written, our ancestors had 
ample reason to know that legislative trials 
and punishments were too dangerous to 
liberty to exist in the nation of free men 
they envisioned. And so they prescribed 
bills of attainder.” 


The Constitution, it may be recalled, was 
framed in an era when dispensing justice was 
an established function of the legislature. 
This kind of justice was abhorrent to our 
Founding Fathers who thought that a high 


regard for the individual's rights required a * 


judicial trial with all constitutional safeguards, 
not a legislative trial where many of these 
safeguards were absent. Accordingly, they 
sought to outlaw legislative trials by the 
prohibition against bills of attainder. As a 
result of the stand taken by the Attorney 
Generalin this case, therefore, not only was 
the legislative branch blocked from encroa- 
chment of the judicial province contrary to the 
separation doctrine, but also fundamental 
justice for federal employees was vindicated. 


The role of the Attorney General as legal 
adviser is probably invoked most frequently 
in the defense and exposition of the President’s 





17. United States v. Lovett, 328 U.S. 303, 318 (1946). 


18. Art. II, fec. 3, United States Constitution. 
19, Art. II, sec. 2, United States Constitution. 
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powers as Chief Executive. 2 


The Constitution vests in the President the 
duty to “take Care that the Laws be faithfully 
executed." 19 The head of enforcemegt of 
federallaws is the Attorney General. In that 
capacity aided by his staff of attorneys, the 
Attorney Generalis able to draw on tbe most 
expert advice in helping to give effect to those 
eternal truths of liberty and justice which : find 
expression in the Constitution. 


For example, one of the instruments of law 
enfrocement in our country is the power of 
the President under the Constitution “to grant 
Reprieves and Pardons for Offences against 
the United States, except in Cases of Impeach- 
ment."!? Another important instrument of 
law enforcement sustaining the authority: and 
dignity of a court is for it to be able to adjudge 
à person in criminal contempt who disobeys 
its decree. How should these competing rights 
be accommodated when the President seeks 
to pardon a person who has been adjudged in 
criminal contempt of a federal court? — ' 


This was a conflict between the executive 
and judicial branches of the Government. ' The 
Attorney General was ofthe opinion that the 
language used in the Constitution, conferring 
the power to grant reprieves and pardons, 
must be construed with reference to its mean- 
ing at the time of its adoption. Research in- 
to the law showed that at the time of our sepa- 
ration from Great Britain, the power to pardon 
contempts of court had been exercised by the 
King, as the chief executive, just as he par- 
doned ordinary crimes. Also, prior to the 
Revolution, the power to pardon was similarly 
exercised in the Colonies. The Attorney Gene- 
ralwas ofthe opinion, therefore, that when 
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. the words *to grant pardons" were used in 


the Constitutién, they were intended to convey 
the same kind of authority, exercised by the 
English Crown, or by its representatives in 
the colonies. On review, the Supreme Court 
held tbat an intentional effort to defeat a decree 
of & federal court justifying punishment viola- 
tes a law of the United States, and constitutes 
an “offense against the United States’ which 
the President may pardon under the Constitu- 
tion. 

Of special significance here was the argu- 
ment that if the President may pardon a per- 
son adjudged in criminal contempt by a federal 
court, it would destory the independence of 
the judiciary and violate the constitutional 
principle of separation of powers. To this 
argument the Court replied that while there 
are checks available by which one branch of 
government may defeat the action of the other, 
the, independence of each branch is not abso- 
Tute, but “the fact is that the Judiciary, quite 
as much as Congress and the Executive, is 
dependent on the cooperation of the other two, 


that government may go on."?? Holding that ° 


the Constitution conferred the right of execu- 
tive clemency on the President in order to 
mitigate undue harshness or manifest mistake 
in the operation or enforcement of the criminal 
law, the Court said :?1 


“The administration of justice by the courts 
is not necessarily always wise or certainly 
considerate of circumstances which may 
properly mitigate guilt. To afford a remedy, 
it has always been thought essential in popu- 
lar governments, as well as in monarchies, 
to vest in some other authority than the 
courts power to ameliorate or avoid particu- 
lar criminal judgments. It is a check entrus- 





-— 


20. Ex Parte Grossman, 267 U.S. 87, 120 (1925). 
21. Id. 120-121 


. P 


22. Coleman v. Miller, 307 U.S. 433, 454-455 (1939). 
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ted to the exécutive for special cases. To 
exercise it to the extent of déstroying the 
deterrent effect of judicial punishment 
would be to pervert it; but whoever is to 
make it useful must have full discretion to 
exercise it. Our Constitution confers this 
discretion on the highest officer in the 
nation in confidence that he will not 
abuse it." j 


In implementing the President’s authority to, 
execute the laws, the Attorney General may be 
required at times to object to the court's juris- 
diction, and at other times to urge the court 
to assert its jurisdiction. Here again, principles 
are brought into play which rest on the doc- 
trine of separation of powers. 

A familiar principle in our jurisprudence is 
that the courts will not decide questions of a 
“political” character. The considerations for 
determining what is political and not justiciable, 
however, are not always so definitely fixed that 
they can be readily ascertained. “Dominant 
consideratians" in the opinion of the Supreme 
Court are “the appropriateness under our 
system of Government of attributing finality 
to the action of the politica] departments and 
also the lack of satisfactory criteria fora judi- 
cial determination.” 33 


A landmark case of this kind had an interes- 
ting historical background. It grew out of 
the Dorr Rebellion in the State of Rhode 
Island in 1841. In those days, intense dissatis- 
faction arose among tbe people of the State 
because of the limited right tó, vote. When 
efforts to amend the State constitution failed, 
mass meetings were held and an attempt was 
made to form a new government under Thomas 
W. Dorr as head without the authorization of 
the charter government. Dorr was indicted 
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for treason,found guilty and sentenced to 
imprisonment for life. In order to apprehend 
his fellow conspirators, officials of the charter 
government, acting under the direction and 
authority of the Governor, broke into the 
house of Martin Luther who was one of the 
rebel leaders in order to arrest him. Luther 
brought action for trespass against these 
officials. In defense, they claimed that Luther 
ealong with others were engaged in an insur- 
rection to overthrow the government of the 
State by force, that martial law was in effect 
as declared by the charter government, and 
that they were acting pursuant to orders of the 
lawful government to help quell the 'insu- 
rrection. When the case reached the Supreme 
Court, as a preliminary matter it was required 
to answer the question as to which government 
represented the lawful authority of the State. 
Daniel Webster, a great expounder of the 
Constitution, argued on behalf of the defen- 
dants that the rebels derived no governmental 
power from their insurrection. The Attorney 
General of the United States appeared on 
behalf of the United States. In a scholarly 
opinion, the Court speaking through Chief 
Justice Taney declared that the issue as to 
which government was legitimate was purely 
political, and declined to decide it.33 Reference 
was made to Article IV, section 4 of the 
Constitution which declares that “the United 
States shall guarantee to every State in this 
Union a Republican Form of Government and 
shall protect gich of them against Invasion ; 
and on the Application of the Legislature or 
of the Executive (when the Legislature cannot 
be convened) against domestic Violence." The 
Court said that under this article “it-rests with 
the Congress to decide what government is the 





23. Luther ve Borden, 7 How. 1 (1849). 
24. Id. 42. e 
25, Id. 44. 
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established one in a State” befose it can deter- * 
mine whether it is republican or not ; and that 
when Senators and Representatives ofa | State 
are admitted into the Congress the authority of 
the Government under which they are appoin- 
ted, as well as its republican character, is redbg- 
nized by the proper constitutional authority. 
The decision of that authority-the Congress- 
was held to be binding upon every other 
department of the Government, and not ‘open 
to question in a judicial tribunal.24 | 


In this case, the contest did not last long 
enough to bring the issue before Congress to 
decide by seating the appropriate representa- 
tives. But Congress had been given authority 
under the Constitution to provide for cases of 
domestic violence, and pursuant thereto enac- 
ted a law which vested power in the President, 
“in case of an insurrection in any State against 
the government thereto” to call out the 
militia to suppress such insurrection. In. such 
a situation, the Court declared that it was 
bound by the President's decision as to which 


° was the lawful government and what body of 


men constituted the lawful legislwure.” In 
response to the argument that this power of 
the President was dangerous to liberty and sub- 
ject to abuse, the Court declared:3^ 


“All power may be abused if placed in 
unworthy hands. But it would be difficult, 
we think, to point out any other hands in 
which this power would be more safe,! and 
at the same time equally effectual. When 
citizens of the same State are in ‘arms 
against each other, and the constituted 
authorities unable to execute the laws, the 
interposition of the United States, must be 
prompt, or it is of little value. The ordi- 

1 
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hary course of proceedings in courts of 
justice wotld be utterly unfit for the crisis. 
And the elevated office. of the President, 
thosen as he is by the people of the United 
States; and the high responsibility he could 
na fail to feel when acting in a case of so 
* much moment, appear to furnish as strong 
safeguards against a wilful abuse of power 
as human prudence and foresight could 
well provide. At all events, it is conferred 
upon him by the Constitution and laws of 
the United States, and must therefore be 
respected and enforced in its judicial 
tribunals.” 


In other cases of overriding public import- 
ance where the claim is that the court lacks 


jurisdiction because the issue is political, the 


Attorney General may reach a different con- 


clusion and urge the judicial branch to decide ° 


the matter on the merits. By way of illustra- 
tioh, presently there is before the Supreme 
Court a case which involves malapportionment 
of State legislaturés.?? The complaint here 


is that a State of the United States has engaged . 


in the arbitrary and unreasonable apportion- 
ment of the State legislature for the purpose of 
discrimination against a class of voters based 
on race contrary to the Constitution. In these 
proceedings, the Attorney General and the 
- Solicitor General on behalf of the United 
States, as a friend of the Court, are urging 
that the facts alleged raise a constitutional 
issue which is not a political issue beyond the 
jurisdiction of' the federal courts to decide. 
Also itis contended that Congress by enact. 
merit of Civil Rights Acts in recent yéars has 
expressed the national policy of relying on the 
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judiciary as the'organ through which the right 
to-vote for all citizens regardless, of race is to 
be made fully effective. 

The Constitution, we have seen, imposes the 
duty upon the President to take care that the . 
laws be faithfully executed. In'éaking his 
oath of office, the President solemnly swears 
that he will “faithfully execute the office of 
President of the United States," and will to 
the best of his ability “preserve, protect and. 
defend the Constitution of the United 
States.”27 Must a President execute a law 
which he and his Attorney General are con- 
vinced is unconstitutional ? While one dramatic 
case on this issue is inconclusive as a precedent, 
it has great historical. interest. 

After President Lincoln was assassinated, 
Vice President Andrew Johnson replaced him 
as President. Atthattime, the leading party 
in the House of Representatives was known as 
the Radicals, and their overbearing and 
tyrannical leader Thaddeus Stevens had strong 
dictatorial leanings- Determined to reduce 
the Presidency to a subordinate and inferior 
role in the Government, Stevens and his suppor- 
ters embarked on a campaign of passing cri- 
ppling legislation designed to embarrass the 
President and to impair the dignity of his 
Office. One of the bills passed over the Presi- 


- dent's veto was the Tenure of Office Act, the 


principal purpose of which was to keep in the 
Cabinet the Secretary of War against the 
President's will. When the President ignored 
this law upon the ground that it "Was contrary 
to the Constitution for Congress to. interfere 
with his power of removal of executive offi- 
cials, impeachment proceedings were instituted 
against the President.?3 





26. Baker v. Carr, No. 16, Oct. Term 1961, not yet decided. But compare Colegrove v. Green, 328 US. 


549 SRM 


27. Article II, ], United States Constitution. 


28. Eric L. McKitrick, Andrew Johnson and Reconstruction, 491-509 (1960). 


The Usg of Presidential Power, 141-147 (1944). 


See too, George Fort Milton, 
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BASIS CY. tM ., 
In defense, Evata A oF i ARA 
counsel argued,that the President's course was 
justifiable in that it could bring before the 
Supreme Court the question whether the sta- 
, tute unlawfully usurped the functions of his 
Office, andefhat this was the only way open by 
which to secure a judicial determination of 
this vital constitutional question.?® Warning 
the Senate not to overthrow a coordinate 
branch of the Government, lest the people ask 
“Where is thy brother ?" Evarts concluded his 
argument with this eloquent appeal?! 


“We could summon from the people a 


million of men and inexhaustible treasure : 


to help the Constitution in its time of need. 
Can we summon new resources enough of 
civil prudence and restraint of passion to 
carry us through this trial, so that what- 
ever result may follow in whatever form, 
the people may feel the Constitution has 
received no wound ?” 


His plea prevailed, and the President was 
acquitted, although by a single vote. Senator 
Trumbull, a great statesmen of his time, pro- 
bably ieflected the views of those who were 
concerned about preserving our constitutional 
system when he said that “no proof of guilt 
had been shown; and that, if a precedent 
were set for removing the chief magistrate on 
insufficient grounds, no President would be 
safe when confronted by a hostile two-thirds 
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in Congress."?? The Senate's verdict of “not 
guilty" thus left the nation’ with*a happy en- 
ding to one of the, most unfortunate chapters 
in our political history. toa 
The field of foreign relations is also a 
fertile one for struggle and accommodatibn 
between the executive and legislative branches 
of government, as each branch strives to shape 
and control American foreign policy. , The 
Constitution is unclear in declaring which 
branch of the Government shall have the deci- 
sive and final voice in every aspect of this area. 
The President, for example, is the channel of 
communications between the United States and 
foreign nations. The Constitution invests in 
him solely the right to receive ambassadors 
and other public ministers. By virtue of his 
unique position the President has superior sour- 
ces of information, and has considerable leeway 
in dealing with foreign governments. The initia- 
tive in the foreign field can, therefore, be, said 
to rest in him. On the other hand, Congress 
also has very broad powers im the foreign rela- 
.tions field, and may obstruct presidential 
policy by refusing to pass appropriation j bills 
or other implementing legislation. So too, 
the Senate of the Congress wields great power 
becuase the President's appointments of ambas- 
sadors, other public ministers and consuls 
are subject to approval of the Senate,?? as 
is the President's power to make treaties.? * 





Henry Stanberry was Attorney General when the articles of impeachment were filed. He resigned his 
office in order to represent the President in the proceedings. 


His associate counse), William M. Evarts, 


who discMarged the major part of the defense with extraordinary ability, became attorney General 
shortly after the impeachment proceedings were completed, and following rejection of Stanberry's reno- 


mination. Chester L. Barrows, Wm. 
Id. 157. 

31. Id. 160. i . 
Id. 162. In impeachment proceedings, 
cuting attorney preferring the charges, 


M. Evaits, Lawyer, Diplomat, Statesman, 164 (1941). i 


the House of Representatives acts as both grand jury and prose- š; 
whereas the Senate constitutes the court to Judge the merits, of 


the case and to decide whether to convict or acquit the accused . When the President ıs omtrial, the 


Chief Justice of the Supreme Court presides over the Senate. 
concurrence of two thirds of the Members present. 


United States Constitution. da 
43. Article II? sec. 2, United States Constitution. 


34. Id. 


No person may be convicted without the 
Art. I, sec. 2, clause 5, and sec. 3, clause;6e, 


I 






As a whole, while the € ive and ligisla- 
five branches of the Government ofien do not 
see eye-to-eye on every aspect of foreign policy, 
yet cqnsidering the wide divergence in views 
among sections of the nation, there is an. 
urfusually large measure of mutual cooperation 
and collaboration for common purposes in the 
public interest. If, in the course of their 
numerous dealings with each other, controver- 
sies do arise, it is entirely understandable 
especially where, as here, the interacting forces 
engaged in the operation of government are 
so formidable, and the areas for deadlock sa 
broad in scope. f 

One dispute of long standing between the 
President and the Congress has, stemmed from 
the refusal of various Presidents in our history 
to disclose to the Congress or its committees 
the substance of communications which have 
been received in confidence from foreign 
sources and foreign agents, and which the 
President concludes would be incompatible 
with the public interest to divulge. 


The problem is by no means an easy one* 
to decide.. On the one hand, it must be re- 
cognized that Congress needs certain infor- 
mation to exercise an informed judgment and 
to act intellgently in, passing on programs 
authorizing foreign aid and appropriation bills 
to support these programs. On the other hand, 
to require the President to reveal to Congress 
orits members certain highly confidential in- 
formation obtained from foreign sources or 
to disclose the sources themselves may em- 
barrass the President in his dealings with other 
nations, and tend to dry up the wells of vital 
information without which the President's 
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be gravely impaired.? Thus, While the con- 


effectiveness in ` 

gressional power of investigation is broad, 
itis, as the Supreme Court recently declared, 
“not without limitations," and accordingly it . 
may not “supplant the executive in what ex- 
clusively belongs to the executive.’’?® 






oit 
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If Congress may not under the separation 


- doctrine require the President to furnish infor- 


mation which he believes to be imprudent or 
incompatible with the public interest to dis- 
close, may Congress use its powers over 
appropriations 'to attain indirectly an object 
which it could not have accomplished directly ? 

When the Attorney General was faced with 
this problem in 1960, he advised the President 
that the Constitution does not permit any 
indirect encroachment by Congress upon the 
authority of the President through resort to 
conditions attached to appropriation mea- 


sures.37 LP2106 | 


Still another controversy is stirred when the 
President's assertion of authority over foreign 
affairs collides with the Senate's assertion of 
its power over treaties. 


It has been noted that treaties concluded by 
the President require the approval of two-thirds 
otthe Senate for ratification. On the other 
hand, executive agreements or compacts nego- 
tiated and proclaimed under the authority of 
the President do not need the participation of 
the Senate to be effective. It is.not always too 
clear whether a particular matter* calls for the 
exercise of the powers of Congress, and approval 
by the Senate in the form ofa treaty, or whether 
it may be handled by the President through the 


A Z z =; = — = — Í. 
35. See e.g., Robert Kramer and Herman C. Marcuse, Executive Privilege—A Study of the Period 1953- 
1960 (Part II), 29 George Wash. © Rev. 827-860 (1961); Chrles Warren, Presidential Declarations 
of Indpendence, 10 Boston U. L. Rev. 1, 3-4, 16, 30 (1930) ; William P. Rogers, Constitutional] Law ; 
The Papers of the Executive Branch, 44 Am. B. Ass. J. 941, 943-944 (1958). ° 
36. Barenblgtt v United States, 360 U.S. 109, 111-112 (1959), . 


37. 41 Op. A.G. No. 83 (1960). 
`... 
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medium of an executive agreement without 
submission to fhe Senate.?? As a result, it has 
not been unusual for members of the Senate 
to complain that a President has concluded an 
. executive agreement respecting matters that 
should have been handled by a treaty. 


A close case arose during World War II 
` when President’ Roosevelt asked his Attorney 
General whether the arrangements for acquisi-. 
lion of military bases from Great Britain in 
exchange for destroyers could be handled by 
executive agreement or.required Senate appro- 
val. The Attorney Genneral drew a distinction 
between arrangements which entail future 
participation by Congress and are customarily 
submitted for Senate ratification, and those 
which involve no future commitments on the 
part of Congress and may be consummated by 
the President alone, saying?? : 


“The President's power over foreign 
relations while ‘delicate, plenary, and ex- 
clusive’ is not unlimited. Some negotiations 
involve commitments as to the future which 
would carry an obligation to exercise powers 
vested in the Congress. Such Presidential 
arrangements are customarily submitted for 
ratification by a two-thirds vote of the 
Senate before the future legislative power 
"of the country is committed. However, the 
acquisitions which you are proposing to 
accept are without express or implied 
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promises on the-part of the United States to 
be performed in the future. The considerations 
S is completed upon transfer of the specified 
items. The Executive agreement obtaips an 
-opportunity to establish naval and air bases for 
the protection of our coastline but it impages 
no obligation upon the Congress to appropriate 
money to improve the opportunity...... It is not 
necessary for the Senate to ratify an opportunity 
that entails no obligation." ; 


The power of the President over foreign 
affairs is also brought into question at times 
when individual rights are affected. Here 
again, in observance of the doctrine of sepa- 
ration of powers, we will find the courts most 
reluctant to intrude into executive decisions 
as to foreign policy. Since these matters 
usually are of a delicate and complex character 
and involve large elements of prophecy, our 
courts have declared they “should, be- 
undertaken only by those directly responsfble 
to the people whose welfare they advance or 
imperil.” In the view of the Supreme Court, 
-decisions by the President affecting foreign 
affairs are generally those of a kind “for which 
the Judiciary has neither the aptitude, facili- 
ties nor responsiblity . . . ." *? | 


Among the President's powers under the 
Constitution, there is probably none more. im- 
portant than those conferred on him as 
Commander in Chief of the Army and Navy. 





38. 





Myers S. McDougal and Asher Lans, Treaties and Congressional Executive or Presidential. Agreements : 


Interchangeable Instruments of National Policy, (pts. 1, 2) 54Yale L.J 181, 534 (1945) ; David W. Levitan, 
Executive Agreements ; A Study of the Executive in the Control of the Foreign Relations of the United 


States. 35 111. L. Rev. 365 
L. Rev. 1305 (1952). 
39 Op. A.G. 484, 487 (1940). 


cation for Jan air route overseas. 
President includes among other matters these : 
presidential proclamation ; 


Chicago & Southern Air Lines v. Waterman Corp., 333 U.S. 103, 111 
whether the plaintiff, a carrier, could obtain judicial review of the Presi 


(1940); Arthur E. Sutherland. Jr., Restricting the Treaty Power, 65 Harv. 


| 
1948) where the question was 
ent's action denying an appl- ` 


It has been said that the judicial definition of the political acts of the 
. the acquisition and divestiture of foreign territory by 
the recognition of both foreign and our own state governments ; 


the pay- 


meht of awards certified by an international, claims commission and questions relating directly to;the 
creation nd determinations of such a commission ; and presidential action to carry out international 
Peri, ge an executive agreement or a treaty. Glendon A, Schubert, Jr., The Presidency in: the 


Courts, 322 (1957). i 


` 


^ While Congress by the specific terms of the 
Constitution has the power to declare war, 
and to raise.and support armies, the President 
has extraordinary authority as Commander in 
Chief to wage war. Often the line to be drawn 
bet&een the President's power as Commander 
in chief of the Armed Forces, and the authority 
` of Congress to provide for war is obscure. As 
in otherareas, grave disputes arise which give 
validity to the view that the successful manage- 
ment ofa constitutional democracy like ours 
is by no means free of difficulty. 


In 1951, when the Communists were attac- 
king Korea, our steel mills were shut down 
by a nation-wide strike. Believing that the 
work stoppage would immediately jeopardize 
our national defense and that governmental 
seizure of the steel mills was necessary to assure 
the continued availability of steel, the Presi- 
dent, after being advised by his Attorney Gene- 
ral that the action would be lawful, directed 
the Secretary of Commerce to take possession 
and operate the steel mills. The seizure was 
justified in part by the President upon the pro- 
visions of the Constitution that “he shall be 
Commander in Chief of the Army and Navy 
of the United Sates.” 


The argument advanced by the owners of 
the steel mills was that the President has usur- 
ped the powefs of Congress to authorize the 
taking of private property for public use, to 
make laws regulating the relationship between 
employers and employees, and to prescribe 
rules for the settlemt of labour disputes. It 
was further claimed that this lawmaking power 
of Congress was not subject to presidential or 
military supervision or control. 


The Supreme Court held that there was no 
statute express or implied which authorized 
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13 
the President to take possession vf the steel 
mills.*! Stating that “the Fouders of this 
Nation entrusted the lawmaking power to the 
Congress alone in both good and bad times,” !? 
the Court declared that the seizure order could 
not be sustained as an exercise of the President's 
military powers. It also found inapplicable 
prior precedents upholding broàd powers in 
military commanders engaged in day-to-day 
fighting in a theater of war. Although re- ^ 
cognizing that the concept of *theater of war" 
was an expanding one, the Court declared that 
it could not *with faithfulness to our consti- 
tutional system hold that the Commander in 
Chief of the Armed Forces has the ultimate 
power as such to take possession of private 
property in order to keep labour disputes from 
Stopping production. This is a job for the 
Nation's lawmakers, not for its military 
authorities,''43 


It was not a pleasant task for the Supreme 
Court to find that the President was exceeding 
his constitutional authority when the Commu- 

° nists were overrunning Korea, and the Presi- 
dent's actions were compelled by a serious 
emergency. [tis restrictive, no doubt, under 
our system of government with distributed 
powers, for the executive head of our Govern- 
ment not to be able to move with the swift- 
ness and efficiency of a dictatorship in such 
an emergency. Yet, however time-consuming 
and ponderous the legislative machinery may 
be at times, if is a restriction’ that a free 
government will labour under and gladly suffer 
with knowledge that it is not too high a price 
to pay in the long run for preserving individual 
liberty. What this decision illustrates, more- 
over, perhaps better than any of recent origin 
is that no man, however exalted his position 





4I. 
42. Id. 589 
43, Id. 587. : 
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and power s above the law. The President 
of the United States, and all officials of the 
Government - federal and state - are subject 
to the Constitution in the same way as Our 
humblest,citizen.** 

The sequel to the decision—the return of 
the steel mills to their owners in accordance 
with the court's decree—is also illustrative of 
another attribute that characterizes a truly free 
government. In these encounters, as Dean 
Vanderbilt has noted, the executive branch has 
the the might of the military to support it, 
whereas ‘the judiciary has no weapons than 
the shield of its own integrity and such support 
as may rally to it from an aroused public 
fearful of the peril to its liberties."*5 The 
same thought has been somewhat differently 
expressed by the Supreme Court in these 
words : 46 i 

“Dependent as its courts are for the 
enforcement of their judgments upon offi- 
cers appointed by the executive and remov- 
able at his pleasure, with no patronage and 

no control of the purse or the sword, their I 

power and influence rest solely upon the 

public sense of the necessity for the exis- 
tence of a tribunal to which all may appeal 
forthe assertion and protection of rights 
guaranteed by the Constitution and by the 
laws of the land, and on the confidence 
reposed in the soundness of their decisions 
and the purity of their motives.” 

That the Court's weapons, while principally 
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moral, are formidable enough to make them- 4 
selves felt, may be demonstrated by the fact 
that an order of the Court is rarely-defted.e The 
Supreme Court's decisions stand .today, as 
throughout our history, the supreme law of the 
land. e 


Although the Constitution confers the :legis- 
lative function upon the Congress, the Presi- 
dent also has an all-important role as legislative 
leader, in initiating and influencing the enact- 
ment of laws for the good of the nation and 
the people of the world. The President's 
immediate staff, his Cabinet members and other 
agency officials are constantly engaged in the 
process of preparing drafts of legislation, giving 
testimony before congressional committees, 
conferring and working closely with individual 
members of the Congress in aid of legis- 
lation.47 In addition, the Constitution offers 
a springboard for presidential leadership in 
legislation by providing that the President: shall 
from time to time **give to the Congress Infor- 
mation of the State of the Union, and recom- 
mend to their Consideration such Measures as 
he shall judge necessary and expediént......."*8 
Moreover, the President has powet io veto 
legislation, which may be overriden only by 
two-thirds of both Houses of the Congress.*? 
The Constitution expressly provides that “every 
Order, Resolution, or Vote to which the 
Concurrence of the Senate and House of 
Representatives may be necessary (except on a 
question of Adjournment)" shall be presented 








It may be noted that the suit was not against the President, ( cf. State of Mississippi v. Johnson, 4 Wall. 


415 (1866) but against his subordinate and Cabinet member, the Secretary of Commerce, acting under 


the President's direction. 


45. Arthur T. Vanderbilt, op. cit. supra note 1, 126. E 

46. United States v. Lee, 106 U.S. 196, 223 [1882]. : 

47. Edward S. Crowin, The President, Office and Powers, 263-305 [1957] ; Richard E. Neustadt,. Presidency 
and Legislation : Planning the President's Program, 49 Am. Pol. Sci. Rev. 980 (1955) ; Herman Finer, 
The Presidency : Crisis and Regeneration, 100-109 (1960) ; Clinton Rossiter, The American Presidency, 
83-87 (1956) ; Richard P. Longaker, The Presidency and Individual Liberties, 33-12 (1961). For an illu- 
minating account on how President Truman obtained favourable legislative action on the Marshall Plan, 
see Richard E. Neustadt, P; esidential Power, the Politics of Leadership, 41-53 (1960). 

48. Article fI, sec. 3, United States Constitution. " 

49, Article I, sec. 7, United States Constitution. J 
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| Nto the President for his approval or veto. 5? 


Despite the tlarity of the Constitution on 
this score, there has been an increasing number 
of Statutes in recent years -which have 
incorporated provisions attempting to control 
executive action by a mere simple resolution 
or Concurrent resolution,®! or by requiring 
department heads, before making certain decisi- 
ons to come into agreement with congressional 
committees. Statutes of this kind have raised 
the problem whether .they represent an 
unconstitutional attempt by Congress to take 
legislative action without the concurrence of 
the President, thereby frustrating his veto 
power.®2 ' I 


One example may be cited. A bill passed 
in 1957 by both Houses provided that no 
-dispositions of any real property could be made 
by the military departments where the amount 
exceeded $25,000 unless the officer in charge of 
the matter first came into agreement with the 
Committees on Armed services of the Senate 
and House of Representatives. Called upon to 
render an opinion, the Attorney General con- 
cluded that the bill was unconstitutional in 
that it engrafted executive functions upon 
legislative members. Although recognizing the 
need for legislative scrutiny of programs 
enacted by the Congress, the Attorney General 
was critical of fhe technique employed re- 
quiring comshittee approval, because it per- 
mitted organs of the legislative branch to take 
binding action having the effect of law without 


* should function within 


giving the President an opportunity to exercise 
his legislative functions, and enabled a merc 
handful of members to speak for the Congress 
to the exclusion of Congress as a whole.53 


The view has been expressed that such legis- 
lation not only runs counter to the doctrine of 
separation of powers, but it interferes with the 
processes of sound and efficient government, 
engenders distrust and confusion, 'and tends to 
divide responsibility which should be fixed. In 
tbe opinion of various Presidents and their 
Attorneys General, there are many appropriatc 
areas for legislative action, but once a law is 
enacted it should be administered by the 
Executive branch until the law is revised or 
repealed through accepted legislative methods 
which do not deprive the President of his 
constitutional authority to approve or veto a 
law. The problem is not a new one. Diiecting 
attention to it about forty years ago, President 
Wilson tried to mark out the proper path to bc 
taken by the Congress in its relationships with 
the executive branch as follows :5* 
and the excculive 
their respective 
spheres. Otherwise efficient and respon- 
sible management will be impossible and 
progress impeded by wasteful forces of dis- 
organization and obstruction. The Con- 
gress has the power and the right to grant 
or deny an appropriation, or to enact or 
refuse to enact a law ; but once an appro- 
priation is made ora law is passed, appio- 


“The Congeress 
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. ld ! 
51. Only bills and joint resolutions are submitted to the President for approval or veto. A bill tommonly 18 


for matters comprehensive in character, whereas the joint resolution will usually involve a single 


matter, but sometimes the contents between bills and joint resoluuons are indistinguishable. 


A simple 


resolution is one adopted by only one House and does not have the force of law. So too, a concurrent 
resolution adopted by both Houses merely expresses its intent, purpose or sense, and is not binding or 


of legal effect. 


Floyd M. Riddick, The United States Congress ; Organization and Procedure, 21 (1949), 


Neithef a simple resolution nor a concurrent resolution require any action by the President. 
52. Robert W. Ginnane, The Control of Federal Administration by Congiessional Resolutions and Commuttecs, 


66 Harv. L. Rev. 569 (1953). 


53. 41 Op: A.G. No. 47 (1957). See too, Francis Shackelford, The Separation of Powers in Time of Crisis, 
in Government under Law (Arthur E. Sutherland ed. 1956) 170, 198-200 Š 


34. 37 Op. A.G. 56, 62 (1933). 
e 
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priation should be administered or the law 

- executefl by the executive branch of the 
Government. In no other way can the 
Government be efficiently managed and res- 
ponsibility definitely fixed. The Congress 
has tpe right to confer upon its committees 
full authority for purposes of investigation 
and the accumulation for its guidance, but 
Ido not concede the right, and certainly 

` not the wisdom, of the Congress endowing 
a committee of either House or a joint co- 
mmittee of both Houses with power to 
'prescaibe “regulations” under which execu- 
tive departments may operate... .”” 


One may assume from the foregoing dis- 
cussion that the Attorney General always 
tailors his opinions to suit the taste of the 
President. Legend has it, indeed, that Presi- 
dent Andrew Jackson is supposed to have once 
said to his Attorney General: “You must find 
a law authorizing this action or I will find an 
Attorney General who will.”5° As a matter of 
fact, however, the contrary is true. 
the Attorney General is obliged to advise a 
President that certain action which the President” 
proposes to take is beyond his power, and that 
the separation doctrine requires him to stay his 
hand. It is rare that a President will reject 
the legal advice of his Attorney General, how- 
ever unpalatable it may prove to be. 


From this outline of how: the doctrine of 
separation of powers inherent in our constitu- 
tional system*has worked, it would appear that 

b 





55. David R. Deener, The United States Attorneys General and International Lav 
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the hopes and aspirations of those who drafted / 
the Constitution to establisff a government 
under Jaw have been realized. It has been a 
slow and gradual process, not always fiee of . 
friction and strife. At various times; ont branch 


- or the other of the Government has tried to 
. 


assert more power than the Constitution con- 
ferred upon it. But the Constitution as 
construed by the Supreme Court seems to have 
a built-in gyroscopein it, a stabilizer which is 
able to reconcile sharply confliciing and com- 
peting forces, and to restore the proper balance 
in our constitutional system throughout every 
crisis. i 

These interpretations of the Constitution in 
keeping with current needs have contributed 
immeasurably to the strenth and stability of" 
our nation. As à Government of law at 
home, we have laid a solid foundation for 
acceptance by the people of the forces of 
jaw in international disputes instead of by 
the force of aggression. ' 


While the laws of India and the United 
States are similar in many respetts and dis- 
similar in others, 57 there is not one all- 
important ideal we hold dearly in common—it 
is the dignity and freedom of the individual. 
This ideal will find fulfillment.only under a 
government of law, rooted in reason. It was 
India’s great scholar and statesmen, Dr. 
Radhakrishnan, who wisely said that “the most 








v, 132 (1957). 


56. Id. 138-143. In this material merely a few instances of disagreement are cited. Since many cases are 
of highly confidentlal character, they would not be made public. 


57. G. N. Joshi, The Constitution of India, [1954]. 


the functions cf the President of India and the President of the United States (Id. 


There are, for example, marked differences between 


115-121). More- 


over, the Attorney-General of India is similar to his counterpart in the United Kingdom (dd. 126-127) 
to the extent that by express provision in the Indian Constitution, the Attorney-General of India may 
take part in the proceedings in either House, but may not vote. More significantly, the Constitution of 
India like that of the United States explicitly declares the fundamental rights of individuals (Jd. 61-105). 
However, Joshi states that “The American Constitution is based on the doctrine of the separation of 
powers, whereas the Indian Constitution does not strictly recognize the doctrine at all.” Id. 170.. ;. 
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N 
“civilized State is no further from barbarism dedicate ourselves to serving the ends of justice 
than the most polished steel is from rust.59 Let under law, not only for our own -peoples, but 
us recall these prophetic words as we continue to also for all the peoples of the rest of the world. 
° . 


Mastering the lawless science of our law. 
That codeless myriad of precedent, 
That wilderness of single instances, 
Through which a few, by wit or fortune led, 
: May beat a path way out to wealth and fame. 


—Tennyson. 


58. Sarvepalli Radhakrishnan, Occasional Speeches and Writings, Octobe: 1952—January 1956, 59 (1956). 
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* The Legal Status of ‘Azad Kashmir |... 
in International Law |. 


By . 


Sri ASOKE KUMAR SEN 
:M.A., M.Sc., Econ. (London) 


HISTORICAL 
Jammu and Kashmir was a State ruled by the 
Maharaja of Jammu and Kashmir. It was an 
Indian State subject to the suzerainty of the Briti- 
sh Crown. By Section 7 (i) (b) of the Indian 
Independence Act. 1947, as from the appointed 
day, the suzerainty of the British crown over the 
Indian States lapsed and with it all treaties and 
agreements in force at the date of the passing of 
. the Indian Independence Act. So Jammu and 
Kashmir became legally an independent State. It 
could accede to either of the two dominions, India 
or Pakistan, (Section 2 (4) of the Indian Indepen- 
dence Act). Shortly before transfer of power a 
Standstill Agreement was signed between Pakistan 
and Jammu and Kashmir. No Standstill Agree- 
ment was signed with India, In spite of the Stand- 
still Agreement Pakistan was putting pressure on 
Jammu and Kashmir and Kashmir by various 
means to compe] her to accede to Pakistan. 
2. The All-dut invasion of Kashmir started on 
22. 10. 1947. The main raiders’ column had 
approximately 200 to 300 lorries and consisted of 
frontier tribes estimated at 5000, Afridis, Wazirs, 
Mahsuds, Swathis and soldiers of the Pakistan 
: Army ‘on leave’. They formed the vanguard and 
were led by regular ‘officers of the Pakistan 
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Army. They advanced from Abbottabad in the 
N.W.F.P. along the Jhelum Valley Road. They 
captured Garhi and Domel and arrived at Muza- 
ffarabad. They then marched to Baramula, . their 
next destination being Uri. The small army of 
Jammu and Kashmir was soon overwhelmed. The 
raiders continued to advance and announced shat 
they would reach Srinagar on 26.10.47. 


3. On 24th October 1947, the Government 
eof India received a desperate appeal from the 
Maharaja for help. Lord Mountbatten was of 
the opinion that it would be improper to move 
Indian troops into what was at the moment an 
independent country as Kashmir had not yet 
decided to accede to either India or Pakistan. 
India could send troops only if Kashmir was. part 
of India and this position would result only if the 
Maharaja acceded to India. The Maharaja there- 
fore signed the Instrument of Accession on 26.10. 
47, The Government of India accepted the acce- 
ssion and thus Jammu and Kashmir became part 
of India. It was therefore India’s responsibility 
to defend Jammu and Kashmir and therefore it 
was decided to send Indian troops to Jammu and 
Kashmir and the movement of Indian troops began 
on 27.10.47. The Indian Army ‘ultimately 
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X succeeded in stemming the tide of invasion and 
hy November ñ, they had reached the beigas 
of Uri. ' ° 

4. , On the 30th October 1947 the Governm- 
ent of Pakistan issued a statement in which they 
chdgacterised the Kashmir accession as being 
“based on fraud and violence and as such cannot 
be recognised". Pakistan's stand was that the 
incidents in Kashmir were "the rebellion of the 
enslaved people of Kashmir” and not an invasion 
from outside even though some outsiders had 
shown active sympathy with the rebellion. 
Agency was captured on 31.10.47 and a provisio- 
nal Government was established by the ‘rebels’. 
On 4th November Major Brown, the British Com- 
mandant of the Gilgit Scouts ceremoniously hois- 
ted the Pakistan Flag in the Scouts Lines and in 
the third week of November a political Agent 
from Pakistan established himself at Gilgit. 


5. It may be mentioned here that at a very 
earfy stage of the tribal invasion Radio Pakistan 
broadcast a cómmunique announcing the format- 
ion of a provisional Government of Kashmir 


known as “Azad Kashmir" 1 Government somew- * 


here in Poonch under Sardar Mahomed Ibrahim. 


6. During all this time negotiations were- 


held between Pakistan and India with a view to 
putting an end to the fighting in Kashmir. But 
nothing came out of the negotiations. It was in 
these circumstances, viz., the failure of Pakistan 
to take any steps-to effect the withdrawal of the 
raiders which they could have done if they had 
been honest about it and it was feared that if 
things were allowed to continue as such the situa- 
tion would develop into a real war between 
Pakistan and India that the Government of India 
on 1.1.48 finally appealed to the United Nations. 
By a 2 letter dated 1.1.48 addressed to the Presi- 
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Gilgit , 
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dent of the Security Council, the representative of 
India in the United Nations stated that a situation 
coming undar Article 35 of the Charter existed 
between India and Pakistan resulting from the aid 
that invaders comprising Pakistan nationals and 
tribesmen from areas adjacent to (he "Morth West j 
Frontier of Pakistan were drawing from Pakistan 
for operations against the State ,of Jammu and 
Kashmir. He requested the Security Council to 
call on Pakistan immediately to stop giving such, 
assistance since it was an act of aggression against 
India. 


7. The United Nations, after prolonged 
deliberations, ultimately passed the Resolution of 
13.8.48 calling upon Pakistan to withdraw 
Pakistan troops and nationals and tribesmen from 
Jammu and Kashmir. (The UNCIP Resolution 
of 13.848 may be seen at p. 449 of Select 
Documents on Indian Affairs, Vol. II). 


8.- In the last week of December 1948, the 
members of the U.N Commission for India and 
Pakistan visited New Delhi and Karachi and put 
forward certain proposals with regard to the 
holding of a plebiscite in Jammu and Kashmir 
after normal conditions had been restored. Both 
Governments accepted this. A cease—fire was 
ordered by both Army Commands to take effect 
from 1.1.49. Since then the area occupied by the 
raiders are in their possession and control The 


Government of India has not, in view of the 
cease-fire agreement, tried to exercise their juris- 
diction in these areas. The matter remains as it 
is since then and substantially no change has 
taken place. $ 

9. LEGAL ASPECTS.—The Indian Indepe- 
ndence Act created two dominions, India and 
Pakistan. The Indian States became independent. 
. They were, however, free to join or not join either 





1. Integration of Indian States by V.P.Menon, pp. 390-415, A 


2. U.N. Year Book 1947-48 p. 387 
. 
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of the-two dominions. Jammu and Kashmir acceded 
to India òn 26.10.47 and thus became part of 
India. The territory of Jammu and Kashmir 
was invaded by tribals who were actively 
. aided by the Muslim population of Jammu and 
Kashmir arti Pakistan. India tried to drive out the 
invaders and was succeeding in her attempts when 
both Pakistan and India agreed to a cease-fire. 


Thus the territory on the other side of the cease- ` 


4iré line is in the possession and control of the 
invaders. The invaders are alleged to have set up a 
government known as the Govornment of “Azad 
Kashmir". This is of course a pure fiction. The 
people of the area, described as “Azad Kashmir" 
by Pakistan, were never consulted nor were their 
wishes ever ascertained by free and popular vote. 
In fact the expression of popular will through 
adult franchise and freely and fairly taken.is a 
thing conspicuous by its absence in Pakistan. The 
so-called “Azad Kashmir” Government is a 
puppet Government composed of people who have 
been set up by the rulers of Pakistan and whose 
continuance depends upon the pleasure of the 
dictator and the President of Pakistan. The area 
over which this puppet Government is allowed to 
exercise its sway was occupied by force and kept 
illegally by the Armed Forces of Pakistan and who 
would have been ejected by the Indian Army if 
the cease-fire agreement was not arrived at in 
accordance with the resolution of the Security 
Council. In fact, if the illegal occupation of 
Pakistan of this area is not terminated peacefully 
India would be legally entitled to eject the hostile 
forces of Pakistan occupying this area illegally 
and by force. It is, therefore, quite clear that the 
question of the legal status of “Azad Kashmir" 
Government is purely academic because it does not 
exist in fact or in reality. The only State which 
has | recognised this Governinent, is Pakistan and 


yet curiously enough this Government, alleged to: 


have been so recognised by Pakistan, does not 
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enjoy any existence, independent or otherwise -and J» 
is the creature of Pakistan Government. It is qn 
accepted principle of international Jaw that before 
a new state or Government can claim recognition 
from other States the new authority must nót only 
be independent and wielding effective-powet insthe 
territory under its control but must also acquire 
sufficient stability and offer prospects of comply- 
ing with the requirements of recognition .and also 
enjoy the willingness or ability to fulfil inter- 
national obligations ( Oppenheim’s International 
Law, Vol I, Eighth “Ed. p. 135). This cürious 
fiction of “Azad Kashmir" is neither independent 
nor does it wield any power over the territory 
ever which it is supposed to run nor has it acqui- 
red any stability nor dose it offer any prospect of 
complying with any of the requirements justifying 
the recognition or as possessing any willingness or 
ability to fulfil internatioal obligations. Even 
assuming that the ‘Azad Kashmir" Government 
was in fact a reality and was in fact exercising ,any 
real control or power over its territory the ques- 
tion would have to be examined from two angles, 


„namely, (a) whether in such a case on the 


basis that this torritory was illegally occupied by 
Pakistan's Armed Forces it would” have | been 
possible for “Azad Kashmir" to be regarded as 
having a legal status, and, (b) secondly, whether 
on the basis of Pakistan’s allegations that the 
people of “Azad Kashmir’’ had revolted against 
the legally constituted Government of Jammu and 
Kashmir and had broken away “Azad Kashmir" 
could acquire 'a legal status. 


10. Itis now a settled principle of interna- 
tional law that parts of an existing State' may 
form itself into a new State under a new Gover- 
nment and may acquire all the necessary ingre- 
dients justifying in certain circumstances recogni- 
tion from other States and even from the United 
Nations. The example of Syria breaking away by 
an jnternal revolution. from the United Arab 
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4 Republic of which it became a part several 
ygars ago and" now seeking recognition, -is the 
most recent example. But thisis subject also to 
the well settled" principle that such a new State or 
Goverümerit cannot be formed or recognised if it 
is brought into existence as a. result of violation 
of any existing rule of customary or conventional 
international law (Oppenheim’s International Law, 
Vol, I, Eighth Ed. p. 141). The principle is, as 
explained by the Permanent Court of International 
Justice in a series of cases starting from the case. 
of the Free Zones of Upper: Savoy and the 
District of Gex and upto’ the ‘judgment of the 
International Court in the case- concerning the 
interpretation of the ‘Statute of Memel, that a 
unilateral act which is not in accordance with 
law cannot confer upon a State a legal right.. A 
State cannot “by illegal occupation of .another 
State or part of another State with the aid of 
armed forces creàte a new State or. Government 
entitled to valid recognition or legal existence’ in 
international law. This is exactly the position 
with regard to “Azad Kashmir". The facts stated 


above show. clearly that the so-called “Azad 


Kashmir" or.its Government is nothing but the” 


creation of'a hostile and illegal act of occupation 
by Pakistan's Armed Forces of a part of Indian 
territory and sought to be continued by creating 
a fiction and.supported by illegal recognition 
accorded by Pakistan. ` 
declare, as it has in fact done that it will not 
recognise Pakistan's attempt to bring about'a new 
title or situation in the shape of “Azad Kashmir" 
or its puppet Government by: means of its own 


illegal act. -( Oppenheim’ s International Law, Vol . 


I, Eighth Ed. p. 143 ).., Thus when in the autumn 
of 1931 Japan. inyaded the Chinese Province of 
- Manchuria, Mr. Stimson, U..S. Secretary of 
State, informed both Japani and.China on January 
7th, 1932, that the. United States “cannot admit 
the legality of any s situation de. facto nor docs. it 
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- entered: 


Jt is open to India to, 
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intend to recognise any treaty or agreement 
into between these Governments and 
agents thereof which may impair tHé treaty rights 
of the United States and that it dose not intend to 
recognise ány situation, treaty or agreement which 
may be brought about by means contiary to the ` 
covenants and obligations of the Treaty of Paris of 
August 27. 1928".; This, in the. ultimate analysis 
was nothing else than a declaration by the United 
States that it will not in the future do anything 
to legalise by- recognition an illegal act and its 
presumably invalid results’ The entire history of 
the illegal occupation of the part now described by 
the use of the expression “Azad Kashmir” shows 
how from the beginning till the end the whole 
situation was brought about by illegal acts cont- 
rary to the Independence Act which created 
Pakistan and India, contrary to the legal rights of 
the State of Jammu and Kashmir and contrary to 
all the treaties and- obligations to which Pakistan 
as an heir to old undivided India is a successor. 
Pakistan cannot claim the benefits.of old treaties 
as a successor to the old State of undivided India 
and ignore the obligations which are binding 
on her. 


11. Let us examine the matter now on the 
basis of Pakistan's stand taken on Kashmir, 
namely, that there was a rebellion of the people 
of Kashmir against their Government and that 
*Azad Kashmir" was formed by the people of 
“Azad Kashmir" ( which of course would be 


. historically and factually not only wrong but abso- 


lutely a misstatement ). But assuming this stand 
to be correct for the sake of argument one has 
still to enquire whether the so-called rebels have in 
fact established.a new State or Government. It 
will be necessary for Pakistan to show that “Azad 
"Kashmir" has established herself factually and in 
reality and is functioning as an independent State 
under. an independent Government, safely and 
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permanently The facts show quité the contrary. 
The people in the so-called “Azad Kashmir” area 
have never beé allowed to vote or establish a 
Government of their own. In fact there is no 

. freedom of expression either of the individual or 
of the populàr will anywhere in Pakistan. It has 
now become evident in the recent trial of Col. 
Bhattacharjee at. Dacca that an accused is not 
entitled to get the copies of deposition of witne- 
sses even from the Court though the Public pros- 
ecutor is supplied the same every day and is not 
entitled to address the Court or place any argum- 
ent. Thelawyer of Col, Bhattacharjee has been 

. asked to submit notes only. Though it is not 
directly concerned with the subject matter of disc- 
ussion to-day nevertheless it Shows how basically 
contrary to the Charter of the United Nations 
and the obligations to maintain human rights, the 
entire regime of Pakistan is. A few stooges have 
been forced upon the people in the area of “Azad 
Kashmir". They are liable to be removed at the 
sweet will of'the rulers of Pakistan and such 
removals have been frequent in the past years. 
Nobody knows who are the people of the 
so-called “Azad Kashmir” Government who 
wield authority in “Azad Kashmir", how they fun- 
ction and from where they function, what are 
their revenues ? Where is their police or the 
army or the other attributes of sovereignty ?' In 
fact the whole thing is an international hoax and 
even on the basis. of Pakistan's fictitious stand 
the position is quite clear in international law 
that this "hoax "fanno mature into any tegat 
right or status., 


12. The pasión stated above is on the basis 
that as contended by Pakistan the incidents of 
1947 were the result of a rebellion within the 
country. The facts, however, as contended by 
India, are different. It was not a case of the 
people rebelling against the established Govern- 
ment of the cbuntry ; ;it was g case of Pakistan 
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actively and openly assisting and instigating the 
tribals to invade the country. When the county 
was invaded, the Hindu elements were liquidated 
and the Muslims defected and joined the invaders. 
The invaders’ operations were organised and 
directed by Pakistan Armed Forces; théy! were 
given all facilities to prepare for the invasion in 
Pakistan ‘territory and were supplied with’ arms 
and materials by Pakistan. It has been admitted 
that Pakistan Army personnel were fighting in 
Kashmir. The other party before the Security 
Council proceedings was Pakistan and not the 
raiders or any “rebel Government”. The Cease- 
fire was arranged between the Commander-in- 
Chief of India and the Commander-in-Chief of 
Pakistan. In these circumstances it cannot be 
said that the incidents were acts of rebellion on 
the part of the Kashmir people. It can only be 
described as an illegal act of aggression by 
Pakistan. As a result of this illegal aggression 
the territory beyond the cease-fire line is in,the 
possession of Pakistan or her agents. However, 
Pakistan has not purported to declare that she 
bas annexed the territory; nor does she claim 
“that the territory is part of Pakistan. In the 
circumstances it can only be contended that the 
territory is in the illegal occupation of Pakistan 
through their puppets the so called “Azad Kash- 
mir" Government. On this basis also “Azad 
Kashmir" cannot claim any legal status in inter- 
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national law. Nobody has recognised any change I 


in the territorial or political situation with respect 
to Kashmir. i 


13. The United Nations has only recognised 
the existence of a state of affairs which would 
endanger peace and would require settlement by 
mediation. In Part HI of the Resolution of 
13.8.48 the UNCIP noted that the future status 
of the State of Jammu and Kashmir shall be 
determined in accordance with the will of the 
people. The Jammu and Kashmir referred to 
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here is the whole of Jammu and Kashmir and the 
United Nations’ has not recognised the existence 
of any separate legal entity in Kashmir other than 
the Kasbmir Government itself. 


14. ° The conclusion would therefore be that 
certain parts of Indian territory are in the illegal 
occupation of Pakistan through the invaders. 
Pakistan has to withdraw the Pakistan troops and 


use their best endeavour to secure the withdrawal . 
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of tribesmen and Pakistan nationals Who entered 
the State for fighting. It has thus been recog- 
nised by even the U.N. ?.that the entry of tribals 
-and Pakistan soldiers were illegal and that they 
should withdraw. It would thus be clear that 
the “Azad Kashmir" Government hfs no legal 
status at all and that they are merely a body of 
individuals who are illegally. upon Indian 
territory. 


ws Somme 


“When dragon has poisoned alr around, 


The message of peace in smoke will end, 
And will echo it all ridiculed. 


Heralding the war | depart, So, 


Calling them all who prepare for it, 


Conquest of devil and demon who want.” 


—TAGORE. 


( Tr. by Rameswar Shaw, 2nd Yr Law ) 


3 Part lI of Resolution of 13.8.48. ; 
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Judicial Developments 


: $u eem By 


.. 


. 
3 


SAMUEL B. HOROVITZ*- 


Workmen's compensation has reached the 
half-century stage in some of our stat's. It 
appears today in the statute books of every 
one of our 50 states and our territories. Such 
acts date back to 1884 in Germany and 1897 
in England. There is hardly an English spea- 
king nation without some sort of workmen's 
compensation act. In addition, wherever 
there is a factory system, and wherever per- 
sonal injuries at work are common, no matter 
what the language of the people, some sort of 
workmen's compensation legislation usually, 
can be found.! 


Despite its universality, the subject of 
workmen’s compensation has rarely been 
dramatized. It has no appeal for the aver- 
age uninjured layman. But when someone in 
in the family is brought home in an ambulance 
or in a coffin, inquiry is then made into work- 
men’s compensation laws. 


If, ina city of two million persons, simul- 
taneous factory explosions (e.g. nuclear acci- - 
dents) would injure every human being there, 
and cause funerals to be held for 15,000 of 
them, the newspapers, radio and television 
would flash the word to every corner of the 
world. Legislatures would rush into action, to 
prevent futuse recurrences and to recompense 
adequately the victims of those explosions. 


Yet when the same number, 15,000 annu- 
ally, are buried or cremated as a result of 
work accidents in our fifty states, one here and 
one there, and 100,000 are main ly for life, a 
few here and a few there, and over 2,000,000? 
suffer „temporary incapacity for varying 
periods of time—few, except the injured 
parties and their families can be stirred to ask 
what is being done about the matter. 


The half-century mark in workmen's com- 
pensation is a good time to review its pro- 
„gress. Many forces have shaped the path of 
workmen's compensation and hava helped to 
.mold its progres. Among them are the 
courts, workmen's compensation administra- 
tors, lawrers, legislators, labor unions, insu- 
rance companies, employers, professors, 
writers and many others. 


Of utmost importance to all injured em- 
ployees is the judiciary, i. e., the courts who 
interpret the provisions of the Statutes, after 
the administrators find the facts. The last 
50 years has been a period of numerous 
developments in judicia] decisions. 


CHANGES IN LEGAL CONCEPTS 


The old common law, with its defences of 
contributory negligence, the fellow servant 
rule, and asana pilon of risk, with trials by 
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* judges and juries, failéd to give injured 
werkers the necessary financial relief. They 
lost most of their cases in court. 


A mew system was needed. The idea of 
making industry which profits from human 
labor pay for its human losses appealed to 
the legislatures. The German scheme, as im- 
proved in England, formed the background 
of our early acts. 


Unquestionably, compensation laws were 
enacted as a humanitarian measure, to create 
liability without relation to fault, actual or 
moral, and to put upon industry the initial 
cost of the human wreckage that was related, 
directly or indirectly, to its work or work- 
environment.® 


.. It was a revolt from the old common law 

- and the creation of a complete substitute 
therefor, and not a .mere improvement 
thereon. It meant to make liability depen- 
dent on a relationship to the job, in a liberal, 
humane fashion, with litigation reduced to 
a minimum.“ It was truly "sui generis." 5 


It meant to end the common-law doctrines 
of fault, fellow-servant, assumption of risk, 
scope of employment, need for control and the 
like, and substitute a new kind of liability.? 
That wasa libaility for “personal injury by 
accident arising out of and in the course of 
employment." The amount payable was to 
depend on the extent of "disability" or 
“incapacity,” usually a percentage of wage 
loss, and not on pain and suffering and the 
full wage loss. 
treatment at once, when needed, as of right, 
and not await the end of a tort trial to see if 
there was fault, hence liability. I 


= : GROWTH 
"The early cases tended to be strict. Courts 
trained in the common law found fifficulty in 


"04 


It meant to give medical ` 
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thinking along new lines—of liability based 
upon a relationship to the job. Judges found 
it distasteful to make awards to workers 
morally to blame* for their injuries, although 
work-related. They found it difficult to extend 
the benefits of the acts to the guilty, the 
negligent and the awkward. Even harder was it 
to make awards when the injuries did not 
occur within the common-law scope of employ- 
ment, nor square with the common-law idea 
of “cause,” proximate or otherwise. 


Yet to the everlasting credit of the modern 
courts, they have, when pertinent, repeatedly 
confessed error in allowing common-law con- 
cepts to creep into their decisions in disguised 
garb.? A half-century of workmen's com- 
pensation has shown that the modern trend is 
to construe the acts broadly and liberally, to 


.protectthe interests of the injured workers 


and his dependents. For that reason courts 
throughout the compensation-world now 
refuse to follow narrow, older cases.? Judges 


' today realise that most acts arbitrarily cut 


down the injured employee's monetary oppor- 
tunities for recovery by giving far smaller 
amounts than currently awarded in successful 
common-law and other cases. Even in success- 
ful compensation cases, the employee, and his 
dependents actually suffer the greater part of 
the financial load. 


Courts recognize that in close or border- 
line cases,!° it is better to put the loss on the 
employer (or his insurer), and, hence on the 
ultimate consumer of the product or services, 
than upon the injured employee or his family, 
who rarely can pay it and must pass it on to 
charity. Since one of the purposes of work- 
men's compensation was to keep workers from 
becoming public charges,!! a reasonable, 
liberal, common-sense and practical construc- 
tion is preferable to a narrow One.!? These 
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acts are for the giving of compensation, and of legislation, calculated to establish new bases 
not for the denial thereof.!? š of liability more in harmony with these 
Conpensstión insurance partakes of the changed conditions.” 18 v. Ce 


nature of social insurance, of an enterprise 
liability, and not of common-law type of 
insurance? +. Itis “so profound in character 
and degree as to take awåy, in large measure, 
the. applicability of the doctrines upon which 


A study based upon 50 years of worlemen's 
compensation cases discloses how far fhe 
courts have “conceded” a good deal in favor 
of this humanitarian legislation and how far 


rest the common-law liability of the master they have eradicated the old common-law 

- “for personal injuries to a servant, leaving of bases of liability in favor of the new bases 
necessity a field of debatable ground where a “more in harmony with these changed 
a good deal must be conceded in favorof forms conditions.” i 


Personal Injury by Accident Arising out of and in the 
Course of the Employment 


Personal Injury ` f make up the bulk of compensation injuries— 
Most of the acts failed to define the words come under the definition of personal injuries. 
“personal injury.” The early courts struggled Any blow or trauma to the human flesh or 
to supply that definition. Said one court ;' bones admittedly is a personal injury. * 
“In common speech the word ‘injury’ as 
applied to a personal injury to the human ` 1. Property damage s ; 
being includes whatever lesion or change in e Many of the  early-cases concerned 
any part of the system produces harm or pain damages to wooden legs, false teeth,eyeglasses, 
or a lessened facility of the natural use of any clothes, etc., where there was no damage. to 
bodily activity or capability,”1° damage to the the human body or tissue surrounding the 
body,!? “any harm or damage to the health of prosthetic appliance or clothes. 
an employee however caused-whether by The early courts all denied liability,21 and 
accident, disease or otherwise." 1? x claims for such “property damage” are now 
However, certain things were clear, even rarely made. By statute a few states expressly 
though no one general definition ever satisfied compensate for them ; and if the surrounding 
all of the states. In general, these words tissue is damaged, in most states, wooden legs, 
were not to’ be construed as establishing a artifical arms, false teeth, etc., may be obtained 
system of health insurance,’ nor, conversely, as part of the statutory “medical treatment."^33 
were these words to be limited to the old I Š 
narrow accident insurance policy difinition of 2. Diseases 
~ injuries by external, violent and accidental The ‘early courts thought of ` "personal 
means, nor to require external trauma.??^ injury” as akin to a broken bone-some definite 
Definitely, traumatic injuries, such as broken organic injury taking place suddenly, and 
bones and external physical injuries—which traceable t a single event. š 


When it was first suggested that a disease 
could be a personal injury, the court looked 
for a Jesion or cut through whfch some microbe 
could enter and setup the disease. In short, 
some judges looked for organic injury which 
created a portal of entry and thus led to a 
compensable disease. Uuder such theory 
they were willing to compensate for such 
diseases as anthrax.?? 


But if the germ should enter by the ordi- | 


nary  passage-through normal breathing, 
through the nose or mouth-then there was 
no personalinjury, even in a state not using 
the additional words “by accident.” ? + 


Today there is practically nothing left of 
this doctrine. All employment-related diseases 
are regarded as “harm” to the body and hence 
personal injuries. (The question of “by acci- 


"dent" will be discussed later.) Awards have 


been sustained, as personal injuries, for such 
diseases as tuberculosis,?5 smallpox,?? scarlet 
fever,?" typhoid fever,?® and pneumonia.?? 
It has been said that all diseases are covered 
except the common cold 3° —and even that, in ° 
a proper work-related setting may well be 
compensable.?! 


3. Neuroses 

Similarly, some early courts could not get 
themselves to accept a “nervous condition” 
as a “personal injury."*? A few granted that 
an organic injury which in turn produced a 
neurosis (traumatic neurosis) was compensable 
as “functional” harm. 

Today the courts have accepted the con- 
cept that "harm to the body" includes 
both functional and organic harms. Hence a 
personal injury embraces (1) a traumatic injury 
leading to neuroses,?? (2) a non-traumatic 
injury e.g., psychic shock leading to traumatic 
or physical injuries, e.g. visual j sensory 


s" Pd 


. UNIVERSITY LAW JOURNAL 


I 27 
shock leading to paralysis,?^ and (3) psychic 
shock or stimulus causing psychiç injury e.g., 
work-fear and mental disturbance leading to 
disabling neuroses.?* Awards for neuroses 
are made even though financial, marital or 
other worries play a part.36 `° 


The question in these cases is no longer 
whether they are personal injuries, but whether 
they are “by accident" and “arise out of," 
ie., are related to the employment or work- 
environment. 


4. Single event and wear and tear 


The notion that a personal injury must 
originate in a single event no longer has legal 
potency. Massachusetts early grasped at the 
notion of “wear and tear." A back condition 
due to many years of bending as a cigar 
maker, was not a personal injury, but wear 
and tear.?7 


However, even in that Commonwealth, 
conditions brought on by a few months of 
repetitive motions, or blindness due to insuffi- 
cient lighting, 3 are personal injuries. One 
no longer points in Massachusetts to 15 
years of imperceptible changes common to 
ordinary activity, but lays stress on the 
aggravation at the very end of the process by 
the work or working conditions—the terminal 
condition is the personal injury. 

Currently the overwhelming weight of au- 
thority denies the need of a single event.?? 
Repeated trauma : over days, months or longer 
periods may be the basis of a personal injury. 
Tennis elbow,  tenosynovitis, Dupuytren's 
contracture, herniae and similar diseases are 
regarded as personal injuries resultiug from 
repetitive traumas.*° 


5. Aggravation of pre-existing diseases or 
^ defects 


Employers take workmen ‘“‘as is,"5! je, 


without any warranty as to arfy previous state 
of health, khown or unknown, Hence it is no 
longer necesedty to show that the irjury was 
the sole cause of the disability; or that the 
work was the sole cause of the personal 
injury. Qriginal causation or direct causation 
are not essential. It is enough if the work 


precipitated, aggravated or hastend or was a, 


contributing factor in the personal injury or 
the disability. Thus paralysis due in part 
* to a blow on the head and in part to an under- 
lying syphilis is clearly compensable.*3 So 
too an aggravation or hastening, or precipita- 
tion of Buerger's disease,** or heart disease,45 
or of cancer,*® or of any disease is as com- 
pensable as if the work-injury or work- 
environment directly **caused" the disease, In 
short, a precipitated or hastened or aggravated 
disease is a “personal injury." Despite 
attempts to distinguish heart cases from other 
cases, heart diseases are almost uniformly held 
compensable where the work (e.g, straining 
orlifting) or the work stimuli (argument or 
upsetting sight) play a part in precipitating 


or hastening or aggravating the heart disease.*? ° 
To help cripples obtain jobs and to assist, 


in the payment of such aggravations, the great 
majority of states now have second-injury*? 
or similar funds, 


BY ACCIDENT 
1. Definitions 


“By accident" ordinarily connotes some- 
thing sudden, ‘unusual or unexpected—an un- 
looked-for mishap or an untoward event 
which is not expected or designed.*® 


On this ground some early courts, steeped 
in common-law reasoning, denied awards for 
injuries clearly caused by the employment, but 
not by a single or specific event, identifiable in 
time and place. Thus the Court of Appeals 
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in New York denied an award on the ground :. 
of “not accidental” whena girl's finger became 
red, swollen and.gangrenous from the conti- 
nuous dipping of the hand for about one week 
(500 to 800 times daily) in a poisonous ‘photo- 
graphic solution,5? but held that infecjion 
while embalming a corpse was by accidents: 

Decisions merely based on demit on can 
thus lead to injustice and error. 


2. Assaults by design 


Reasoning that injuries “by design" could 
not be by accident, early employers and 
insurers sought to infuse in the compensation 
law a no-liability theory where the assailant 
admitted he deliberately struck and injured the 
Worker because of some work-argument ; Or 
where the assault was due to sudden ‘or 
spontaneous anger. 


But even from the earliest days, with a few 
exceptions, the courts have looked at - the 
result from the point of view of the victim 5?— 
from bis point of view, the injury was un- 
expected, sudden, an unlooked for mishap, 
and hence “by accident." 


3. Unexpected result versus unexpected cause 


Suppose an ordinary or usual strain pro- 
duces an unusual result—a ruptured disc, a 
heart attack, a back strain, a hernia—is the 
resulting injury by accident ? 

The early courts fell into serious error. 
They reasoned that the injury must be by “an” 
accident, i. e., must follow an accidental cause, 
such as slipping, an unusual twist, or an 
unexpected blow.53 In short, there had to be 
both a (1) personal injury and (2) an “ac. 
cident" in the technical sense, causing the 
personal injury. 

The result was that men laboring on hard 
jobs as a direct result of which they sustained 
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« ruptured discs, back strains and the like—the 
very kind of injuries most likely to occur on 
thejobs—got nothing by wey of workmen's 

e d . 
compensation. Industry destroyed them and 
charity took over the load. A 


"ít has been the experience of mankind that 
thə worker who daily lifts hundreds of loads 
of bsef, bricks mortar, etc. weighing for 
example, over 100 pounds per load, and does 
the same work day in and day out, presumably 
the same way each time, may someday become 
the victim of a resulting back or other injury. 
Medical science has demonstrated that men's 
backs were not intended to be used constantly 
for heavy labor in the erect position. Without 
proof ofa slip or an unusual twist (and most- 
injuerd workers truthfully admitted they were 
doing their usual work in the usual way when 
the back or heart, etc., gave way) many of the 
early administrators and courts denied all 
claims. 


The parade away from this type of reason- 
ing has been rapid and recent. 


By the overwhelming weight of authority 
today either an unexpected cause or an un- 
expected result is sufficient to establish the 
injury as “by accident” This is well es- 
tablished even though the cause was an ordi- 
nary strain or exertion while doing the routine 
or usual work.5^ “By accident" was used in the 
popular sense, and the average worker would 
consider a sudden back strain or heart attack 
or other injury following lifting, as “by 
accident". Court after court reversed itself 
without the need of legislation. Holding 
that since an earlier court had made the 

` error, the Jater. court could and should correct 
it.5® Many courts also pointed out that these 
words were taken from the English act, and 
that English decisions were of weight, and 
English decisions regarded the Regiis as “by 


e 


P 
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accident” in the popular sense of those 

words. 5? 


In a few states®® the legislature has omitted 
Or dropped the words *'by accident." Hence 
an injury, in. such states never needed an un- . 
usual®® cause—the resulting injury was a 
“personal injury" and hence compensable. í 


Arising out of 


Preving that an employee received a “per- 
sonal injury" and that it! was “by accident" 
does not settle the question. The worker 
must in addition prove that it “arose out of 
and in the course of the employment.” 


Arising out of—words to bedevil the in- 
jured worker. Some early judges gave lip- 
service to the doctrine that it was their duty 
to construe the act liberally (to protect the 
rights of workers who no longer could sue at 
common law and obtain a jury trial) and then 
used their ingenuity to deny recovery.9? 


As far back as 1916 Lord Wrenbury said : 
“A few and seemingly simple words, ‘arising 
out of and in the course of the employment” 
have been the fruitful (or fruitless), source 
of a mass of decisions turning upon nice 
distinctions and supported by refinements so 
subtle as to leave the mind of the reader in 
a maze of confusion. From their number 
counselcan, in most cases, cite what seems 
to be an authority for resolving in his favour, 
on whichever side he may be, the question in 
dispute,” 6! . 


Our own United States Supreme Court 
called this phrase “deceptively simple and 
litigiously prolific.” °° 


1. Definitions 


Steeped in the common law, some early 
judges attempted to decide çasch by creating 


` 


- “peculiar to the employment" 


30 ° 
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a definition, and then apply the definition 
to the facts," The definition stated that in 
order fora personal injury to arise “out of" 
the employment, it had to arise out of a risk 
and “not 
common to the neighborhood.” Ignoring 
this definition, in 1923 the United States Su- 
preme Court announced as sufficient to prove 
“out of” that there was a “causal connection 
“between the injury and the business... a 
connection substantiall contributory though 
it need not be the sole proximate cause," and 
that "no exact formula can be laid down 
which will automatically solve every case.’’®* - 


Finally in 1940, the late, very able Mr. 
Justice Lummus in Caswell’s Case®® announ- 
ced the present prevailing test : “The only 
other requirement is that the injury be one 
'arising out of' his employment. It need not 
arise out of the nature of his employment. 
An injury arises out of the employment if it 
arises out of the nature, conditions, obliga- 
tions or incidents of the employment. ` “Since 
then court after court?9? has adopted this test, 
and early errors have been erased (as can be 
seen from the following discussion). 


2, Street risk _ 

As injuries on the street were “common to 
the neighborhood” and not “peculiar to the 
employment” early courts denied liability for 
street accidents.°7 An indoor worker going 
on anerrand for his employer and ME by 
an automobile, was denied recovery.°® Any 
body could be hit by a car or slip on the 
sidewalk ; It was mot "peculiar to" his em- 
ployment, and was “common to the neighbor- 
hood." E 

Today all such accidents are clearly inci- 
dents of the employmerit—a risk to which “the 
work subjected the employee, whether cons- 
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tantly or occasionally on the street in. connec- 
tion with his work—and hence compensable as 
“arising out of” the employment.9?' The, fact 
that “others may be exposed to like Tisks idoes 
not change the character. of the risk to sahil 
the applicant was exposed.’’?° e 


Street risks encompass not only ordinary 
risks but unusual”! street risks or injuries. 
Thus, à taxi driver on the street, ordered by 
a police officer to get' help, and became so 


frightend that he developed speech paralysis, 


was held entitled to compensation as à result 


of a “street risk."7?  . | 


3. Acts of God and positional and locality 
risks 
Hurricanes, lightning, frost, 
heat and other so-called “Acts 
continue to injure workers. 


unbearable 


The early courts had: an easy way ‘out. 
The injury was not peculiar to the employment 
and was common to theneighborhood—hence, 
no recovery.*? In short, God alone is respon- 


"sible, is the proximate and primary cause, 


and the relation of the work is too*incidental 
and too remote to be the basis of liability.74 


of God”: 


Later courts sought a way out—and some 


found it : (a) if there was some thing about 
the work which attracted the lightning, or 
made it more likely that lightning would 
strike this particular worker, he collected by 
way of the "increased risk" exception,"5 (b) 
the same exception applied to other Acts of 
God—if he was ina deep hole where because 
ofthe sun and work it was hotter than where 
ordinary citizens walked."? or he was at the 
waterfront where it was colder,?! or, (c) 
if an act of.God combined with an act of the 
employer?®—“joint tortfeasors" 80-to-speak, 
then an exception occurred and there “was 
liability : p where a hurrigane (an act 


.. 


N 
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* of thé Creator) collapsed the roof, and the 
employer's bricks broke the workers hip—a 
joint liability in which one «party only, the 
insurer, was amenable to process, the insürer 
was held liable for workmen's compensa- 
tiones: 7? ; . 

However, old errors die hard. Most courts 
will still make awards by way of “excep- 
tions" i.e., taking judicial notice? of ““n- 
creased risks" due to the employment (many 
of which in fact are hardly increased). A 
growing and influential minority of the courts 
have had the courage to make awards simply 
on the ground that the act-of-God-injury 
arose out of “the nature, conditions, obliga- 
‘tions or incidents of the employment.” They 
have discarded the common-to-the-public 
method of denying compensation and sub- 
stituted the actual risk test. The sole ques- 
tion is whether the ‘employment exposed the 
employee to the risk." 

It should be enough that the work put the 
employee at the very spot that lightning, 
hurricanes, frost or heat, etc., struck him. 
The work-spot turned out to be a position 
ofrisk. The positional and locality risks have 
been accepted almost universally accepted for 
other types of injuries. A slate blown by the 
wind hits a worker while bent over.?? A stray 
arrow aimed. by a boy at a tree strikes a 
worker in his boss's yard.83 An employee at 
his machine is assaulted by a worker suddenly 
goinginsane.9* A tree, rotted at the base, 
falls on a messenger passing on a motor- 
bike.95 All of these cases are held compen- 
sable, with no stronger work-tie than that. 
the work placed him in the position of danger 
—1hat the- injury took place while at that 
work-spot. Larson in his great work calls 
these “positional and neutral risks."39 Yet 
many modern courts still affirm awards - 
regularly for* the above “neutral” prisks,-but 
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deny awards for Acts of God (the most 
"neutral" of risks) occurring at the very 
place the work places the wotker. (Note 
also that in most cases bad he been at home 
he would not have received the injury). 


Narrow common-law theories are hard to 
destroy. Compensation cases are “sui gen- 
eris"?" but not when Acts .of God are 
involved : Once again old tort concepts are 
back in disguised dress to haunt injured 
workers.?? It remains for courageous courts 
to reverse themselves and, following the weight 
of reason, to protect the victims of nature's 
destructive forces, when the injury occurs at a 
work-place. 


4. Work assaults and aggressors 


Even innocent victims of  work-assaults 
were denied protection in the early days.9? 
Said the judges : men were hired to work, not 
to batter each other : A fortiori, if the inno- 
cent victim had no compensation protection, 
'the aggressor®°—that guilty rascal— was 
even. less entitled to consideration— and 
*so the early judges ruled. 


Hindsight is better than foresight. Time 
has shown that throwing men of different types 
or nationalities together begets quarrels, and 
quarrels lead to assaults, and assualts create 
injuries?! . The latter courts properly began 
to distinguish between work assaults?? and 
personal assaults®® having no relation to the 
work. 


Where the assault was rooted in the work, 
or was due to the work-environment, whether 
the attacker was a co-employee, employer or 
stranger, the innocent?* victim finally obtained 
workmen’s compensation protection—the 
assault “arose out of” the employment, i. e., 

the assault was a work risk. 

Later on, participants®® (short of being 
termed *aggressors") in work-assaults were 
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placed within the orbit of the workmen's 
compensatior acts. 


Butsuppose the participant was also the 
aggressor ina work assault? Admittedly, if the 
assault apose from a pernsonal quarrel un- 
related to the employment, or its environment, 
the resulting injury did not arise out of the 
employment.?^ This is now conceded univer- 
sally. However, assuming that the quarrel is 
rooted in the work, and that the man who 
started it is the one who is injured. Does that 
change the picture ? 


Several things are basic in workmen's com- 
pensation: (1) that negligence and contri- 
butory negligence and assumption of risk and 
the fellow servant rule—all common-law 
rules—do not apply to workmen’s compen- 
sation cases ;?" (2) that courts cannot create 
defences which the workmen's compensation 
legislation itself does not create.?95 No com- 
pensation act creates the defence of ‘aggres- 
sors" or “no compensation for assaults."?? 
The only defences usually found are “serious 
and wilful misconduct" or like terms, and" 
“intoxication” and deliberate self-inflicted in- 
juries.1°° To twist the calling of names, fol- 
lowed by flying fists into “serious and wilful 
misconduct” is without legal foundation. To 
say that he who strikes the first blow can never 
collect is to bring back "fault," negligence, 
assumption of risk, in disguised garb, into 
workmen's compensation cases. 


Hence modern courts now almost univer- 
sally hold that injuries due to work-assaults, 
even to an aggressor,!°! are campensable as 
“arising out of" the employment. The argu- 
ment that the aggressor “steps aside"19?? from 
his employment in such a quarrel adds a new 
defence not found in workmen's compensation 
acts, is judicial flat, and has no proper place 
in assaults frising out of the work or work 


UNIVERSITY LAW JOURNAL * 


/ " * 
. 


environment. Fortunately that defence is 
rapidly disappearing. PEE 
e 

5. Horseplay and larking 

The early courts could see no possible re- 
lation between horseplay (larking in EngMnd) 
and work. Even the innocent victim got no 
relief. 193 


It remained for the late Mr. Justice Cardo- 
go, when on the highest court in New York, 
to make the first exception—for the innocent 
victim. He rationalized that work brings men 
together and leads to fun and frolic—and that 
injuries during such horseplay (at least to the 
innocent!?T victim who is at work minding 
his own business ) are a risk of the employ- 
ment, and hence “arises out of ” the work. 


It took California’s highest court 30 years 
to reverse itself. There a waitress lost her eye 
(while innocently at work) when a young 
waiter threw a hard roll at another boy, mis- 
sing him and blinding the waitress's eye.195 


The case for the innocent victim!99 needs 
no further justification. Courts grant relief. 


The case for the non-instigating partici- 
pant,?°’ has also obtained acceptance. Where 
the injured party is a participant, but did not 
start the horseplay, whether that type of horse- 
play is known!?? or unknown?®® to the em- 
ployer, most courts will uphold a finding that 
the horseplay and resulting injury arose out of 
the employment. 


The case of the “aggressor” i.e., the insti- 
gating participant who started the unfortunate 
horseplay, is now being treated in the same 
manner as the aggressor in the, malicious 
assault cases.!!? The same rules apply to 
sportive assaults ( horseplay or larking ) as to 
malicious assaults. Yet some courts cannot 


forget thdir dislike for the man eith “moral” 
. 
* 


< 


ault, even though fault plays no part in 
wotkmen’s compensation cases;! mM 


Névertheless, the current weight of autho- 
rity and*reason places work-assaults and work- 
environmental horseplay in the same category, 
and %ilow aggressors in both to recover.113 
After all, horseplay is a “sportive” or *'*mis- 
chievous" assault, of a playful nature, and 
deserves no different or certainly no harsher 
treatment than malicious assaults. Employees 
take with them their natural bent for larking, 
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and whether alone113 or in groupf,YTi their 
playful nature overflows in myriae fashions ; 
but so long as what they do falls short of wil- 
ful misconduct ‘or deliberate self-destruction 


(the only defences found in most acte) courts 


are not justified in creating a new defence 


' latelled “instigator” or “aggressor.” In short, 


horseplay is a risk incidental to employ- 
ment,!5 and who was to blame for the risk, 
while important in tort cases, has no relevancy 
in workmen's compensation cases. 


( To be concluded in the next issue. ) 
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]. Other early foreign acts include Austria, 1887; Norway, 1894; Finland, 1895 : 
 Denmdtk, France and Italy, 1898, Greece, 1901, Belgium and Russia, 1903. See Workmqnh's 
` Insurance in Europe, Frankel and Dawson (N. Y. 1910). | 

2. Seé Bulletin 161. U. S. Dept. of Labor (Revised May 1960), p. 2, for 1959 estimates. 

3. Wilson v. Chatterton, (1946) 1 K. B. 360, 366 per Scott, L.J.—to put upon employer 
obligation to pay for personal injuries “incidental to his employment." In ‘‘a sense it made 
his employer an insurer," and it was “realized from the start that. the risk would be 
re-insured."' 

Ahmed's Case, 278 Mass. 180, 179 N. E. 684 (1932). 

“New and comprehensive liability," per Fuld, J., in Williams v. Hartshorn, 296 
N. Y. 49, 69 N. E. 2d 557 (1946). 

“To protcet the public fiom the care and expense resulting from human derelicts 
due to accidents” in industry, per Grason, J., in Baltimore Steel Co. v. Burch, 187 .Md. 209 
49 A. 2d 542, 544 (1946). 

A charge against industry, like repairs on a broken machine, per Masa J., in 
Goodyear Aircraft Corp. v. Industrial Commission, 62 Ariz. 398, 158 P. 2d 511 (1945). 

4. Quoted by Talbot Smith, J., concurring in Sheppard v. Michigan National Bank, 
348 Mich. 577, 588-589, 83 N. W. 2d 614:(1957) ; 

For reduced litigation, “Slot machine” justice, see Bear, Survey of the Legal 
Profession, Workmen’s Compensation and the Lawyer, 51 Columbia Law Réview 965 
(Dec. 1951). 

5. “Sui generis," per Mabry, J., in Lipe v. Bradbury,, 49 N. M. 4, 154 P. 2d 1000, 

1002 (1945). 
- Accord : Carr, J., in Alabama By-Products Co. v. Landgraft 32 Ala. App. 343, 346, 
27 So. 2d 209 (Ala.App. 1946)—''The act is sui generis and superseded and replaced many 
previously existing theories of personal injury damages arising out of common law and 
statutory actions.’ 

6. These considerations would be proper in assessing liability in tort. We are dealing, 
, however, with a workmen’s compensation case. The findings of the board show that the 
"employment brought the employee in contact with the risk of being shot by the particular 
bullet which struck hiri;" per Wilkins, C. J., in Baran’s Case, 336 Mass. 342, 345, 145 N. E 
2d 726 (1957), overruling earlier Harbroe’s Case, 223 Mass 139, III N. E. 709 (4916). ` 

7. Per Rutledge, J., in Hartford Acc. & Ind Co. v. Cardillo, 72 App. D. C. 52, 112-F, 
2d 11, certigrari denied, 310 U. S. 649, 15 NACCA Law Journal 37. : 


Se@nggressor cases in note 101, post. | y ° 
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° 8. Some; recent overrulings of old cases kada tort concepts misled the earlier court : 
. Mass. ` Baran' s Case, note 6, supra. ° 


«Mich. : Van Dorpel v. Haven- Busch, note 376, post. 
e Calif. : State Comp. Ins. Fund v. Ind. Acc. Commission, note 101, post. 
Ark. : Bryant Stave & Heading Co v. White, end of note 54, post. `e 
Ariz- : Phelps Dodge Corp. v.-Cabarga, note 41, post. 
N. J. : Ciuba v. Irvington Varnish & Insulator Co., note 56, post. 
Colo. : Divelbiss v. Industrial Commission, note 122, post. ` 
Tenn. : Ramson v. H. G. Hill Co., note 112, post. 


England: : Wilson v. Chatterton, note 175, post. 
See also notes 53, 56 and 384, post. 


9. -Per McFaddin, J., in Tinsman Mfg. Co. v. Sparks, 211 Ark. 554, 201 S. W. 2d 573, 
575-576 (1947)—“‘there is an ever growing tendency to construe the Act liberally” to allow 
compensation.. Refused to follow narrow Indiana case, and 1925 Massachusetts case. 


Accord : Texas Employers Ins= Ass’n v. Holmes, 145 Tex. 158, 196 S. W. 2d 390. 
394 (1946), per Sharp, J. 
Goodyear Aircraft Corp. v. Industrial Commission, 62, Ariz. 398, 158 P. 2d 5M 
(1945). 
10. Per Budge, J., in Smith v. University of Idaho, 67 Idaho 22, 170 P. 2d 404, 406 
(1946)—in ''Borderline" cases resolve in favor of compensation, not “narrow technical 
construction" 


Accord : Milwee, J. in Simmons National Bank v. Brown, 210 Ark, 311, 195 S. W. 
2d 539, 541, 542 (1946). 


11, See Grason, J., in Baltimore Steel Co. v. Burch, 187 Md. 209, 49 A. 2d 542 

- (1946)—it was the intention to relieve workers “from the hazards of industrial employment 

and to protect the public from the care and expense resulting from human derelicts due to 
accidents” in, industry. 


12,’ Per Simmons, C. J , in Clark v. Village of Henningsford, 147 Neb. 1044, 26 N. W. 
3d 15, 22 (1947) —"'liberally construed- and its beneficient ps not to be thwarted by 
technical refinement or interpretation. 


Accord : Riner, C. J., in Jenning v. Manning and Brown, Inc., 63 Wyo, 88, 178 P. 
2d 897, 900 (1947) —''to be reasonably and liberally construed." B 


*Common sense viewpoint" ofthe average man, per Conway, C. J., in n Schechter v. 
State Insurance Fund, 6 N. Y. 2d 506, 190 N. Y. S. 2d 656, (1959). 


` “Liberal and sensible interpretation, “per Ethridge, Com’r, in Brookhaven Steam 
Laundry v. Watts 214 Miss. 569, 55 So. 2d 381 (1951). 


*«Comrnon sense, everyday, realistic view." per Mr. Justice Minton, in Q'Leary v. 
Brown-Paciüe Maxog, Inc, 340 U. sJso4, 71 S, Ct. 470 (1951). 
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13. R. Marvin Everett in the Law Quarterly Review, Oxford, England, July 1946, Vol. 
62 pp. 300; 301, "certainly the higher tribunals both in England and in Atnerica seemed 
to have lived ap to the dictum “that this is an act for the giving and not the withholding of 
compensation.” 

14. Wilson v. Chatterton, (1946) I. K. B. 360, 366—"The object of the legislatión was 
essentitilly social ..as an item in the cost of production or of services rendered, she 


community at large of course has had to carry the ultimate burden of the social reform in 


the price of goods or services.” 


Hebert v. Ford Motor Co., 285 Mich. 607, 610, 261, N. W. 374, 375 (1938)—“It 
should be administered substantially as insurance of a social character.” 


Prof. Small, *Workmen's Compensation is an enterprise liability, or perhaps more 
accurately, an enterprise responsibility, " 12 NACCA Law Journal 21, at p. 51. 


15. Per Mr. Justice Sutherland, in Cudahy Packing Co. v. Parramore, 263 U. S. 
418, 423, 44 S. Ct. 153 (1923). 


16. Burns's Case, 218 Mass. 8, 12, 105 N. E. 601 (1914). 
17. Sullivan's Case, 265 Mass. 497, 499, 164 N.E. 457 (1929). 


18° Per Wheeler, J , dissenting in Miller v. American Steel & Wire Co., 90 Conn. 349, 
380, 97 A. 345 (1916). 


19. Tweeten v. North Dakota Workmen's Compensation Bureau, 69 N- D. 369, 287 
N. W. 304, 310 (1939). 


Maggelet's Case, 228 Mass. 57, 61, 116 N. E. 972 (1917). 


20. Texas Employers Ins. Ass'n v. Wade, 197 S. W. 2d 203 ( Tex. Civ. App. 1946)— 
need not be externally visible. 


Long-Bell Lumber Co. v. Parry, 22 Wash. 2d 309, 156 P. 2d 225 (1945)—cleaning 
sawdust, induced coronary occlusion. 


21. London Guaranty & Accident Co. v. Industrial Commission, 80 Colo. 162, 249 
P. 642 (1926) —A wooden leg is a man's property. not a part of his person and no compen- 
sation can be awarded for its injury." Accord : Pacific Indemnity Co v. Industrial Accident 
Board, 215 Cal. 461, 11 P. 2d 1 (1932)—wooden leg ; dictum excluder injury to clothes, 
tools, etc. . 


A recent Florida case affirmed the same principle—Southern Electric, Inc. v. Spall, 130 
So. 2d (Fla. No. 30892, May 10, 1961), found in CCH, No. 29-8, 7-21-61 (1993)—no 
provision made for compensation for injuries to artificial limbs ; are personal property and 
not part of the person—award reversed. 


22. Back in 1946, 42 acts required the employer “to furnish artificial ibs and other 
appliances,” Bulletin 78, U. S- Dept. of Labor (1946), P. 310. 


23. Through a scratch on the hand—Heirs v. Hull & Co., 178 App. Div. 350, 164 N. 
Y. S. 76$ (1917) ; ora pimple on the neck, Chicago Raw Hide Mfg. Co. v, Industrial 
Commission, 291 III 616, 126 N, E, 616 (1920), ` \ š 
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24. Smith's Case, 307 Mass. 516, 30 N. E. 2d 536 (1940) and cases cited—nurse inhaled 
germs of tuberculosis ; but changed by St. 1941, ch. 437 (Mass. ), G. L. (Ter, Ed. 9, ch,. 152, 
sec. 1 (7a). Š p^ 

* Contra : Benner v. Industrial Accident Commission, 26 Cal. 2d 346, 159 P. 2d 24 (1945)— 
nursé contracted pulmonary tuberculosis. 

e 25. Grain Handling Co. v. Sweeney, 102 F. 2d 464 (2 Cir. 1939). certiorari denied, 338 
U. S. 570 (1930)— "grain scooper'' lighted up dormant tuberculosis. 
Dobbs v. State, 63 Idaho 290, 120 P. 2d 263 (1941)—tuberculosis precipitated by dust. 
26. Vilter Mfg. Co. v. Jahncke, 192 Wis. 362, 212 N. W. 641 (1927)—outside engineer 
at isolation hospital contracted small-pox...ate infected ice cream given him by hospital 
janitor. 

27. Gaites v. Society for Prevention of Cruelty to Children, 251 App. Div. 761, 295 
N. Y. S. 594 (1937)—matron at shelter contracted scarlet fever when children vomited, 
coughed or took their medicine. 

28. Brodin's Case, 124 Me. 162, 126 A. 829 (1924)...typhoid fever from employer's 
water. 

29., Mcphee’s Case, 222 Mass. 1, 109 N. E. 633 (1915).. pneumoni. from wetting, 
helping put out employer's fire. 

30. Common cold excluded—mere dictae in Smith's Case, 307 Mass, 516, 30 N. E. 
2d 536 (1940), supra, note 24. 

31.. Three years later (see note 30, supra) an award was upheld for a “series of colds 
caused by conditions under which she performed her work, added to overwork and sudden 
changes in temperature—Mercer's Case, 315 Mass, 238, 52 N. E. 2d 380 (1943) See 20 
Rocky Mountain Law Review p. 16 note 64 (Dec. 1947.) 

32, CF. Holt v. Yates and Thorn, 3 B. W. C. C. 75 (1909)—brooding over injury, 
award denied. 

33. Murray v. Industrial Commission, 87 Aris, 190, 349 P. 2d 627 (1960)—slipped on 
ice, back ipjury led to psychoneurotic conversion hysteria. 

Accord : Hood v. Texas Indemnity Ins. Co., 146 Tex. 522, 527, 208 S. W. 2d 345 
(1948)—neurosis is a compensable disease, per Hickman, C. J. 
, Hunnewel's Case, 220 Mass. 351, 107 N. E. 934 (1915)—hysterical blindness 
following physical injury. š 
Barr v. Builders, Inc., 179 Kan. 617, 296 P. 2d 1106 (1956)—conversion hysteria, fell 
from window, striking back. 


34.. Heart attack from emotional stresses and strains as head of airline department— 
Klimas v. Trans Caribbean Airways, Inc. 9 N. Y. 2d—(1961), unrevised opinion 3-No 105, 
reversing 12 App. Div. 2d 551, 207 N. Y. S. 2d 72 (1960). 


Charon's Case, 321 Mass. 694, 75 N. E. 2d 511 (1947)—fright from lightning near work- 
bench, precipitated paralysis, I ud 


e Ü; “ 
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Coleman v. Ándrew Jérgens Co. 168 A. 2d 265 ( N. J. 61 beat attack from 
emotional Strain. e M A 

Miller ¥. Bingham Conty, 79 Idaho 87, 310 P. 2d 1089 (1957), ), 20 NACCA Law Jpurpal 
43—fright during auto collision led to cerebral hemorrhage. : 

Egan's Case, 331 Mass. II, 116 N. E. 2d 844 (1954)—nervousness from being summoned 
to-aid peficeman forcibly to arrest 3 men, led to cerebral hemorrhage. e 

O’Brien v. Ramsey (1956) W. C. R. 86 (New South Wales)— secretary of industrial 
commission worry, anxiety, mental overwork brought about severe hypertensive crisis. l 

35. Carter v: General Motors Corp., 106 N. W. 2d 105 ( Mich. 1960 ), 26-27 NACCA 
Law Journal 235 ..cóntinually berated by foreman, feared lay off, suffered emotional 
collapse, compensable—a mental injury is not to be treated as different from a physical 
injury. . 

Burlington Mills Con: v. Hagood, 177 Va. 204, 13 S. E. 2d 291 (1941)—electric flash 
producing neurosis. i 
. Balley v. American General Ins. Co., 154 Tex. 430, 279 S. W. 2d 315 (1955), 16 NACCA 
Law Journal 67-69— visual terror led to psychic trauma, doing functional harm, not organic 
damage—this constituted “harm to the physical structure of the body." 

36. Skelly v. Sunshine Mining Co. 62 Idaho 192, 109 P. 2d 622 (1941) background. of 
marital troubles and alcohol, no defence. 

Hood v. Taxas Indemnity Ins. Co. 146 Tex. 522, 209 S. W. 2d 345 (1948)—even though 
petitioner’s unconscious desire for compensation is a contributing source of his neurosis. . 

37. Maggelet’s Case, 228 Mass. 57, 116 N. E. 972 (1917)—“‘neuritis or "ur of 
nerves from faulty posture of cigar maker over fnany years. 


Accord : Reardon's Case, 215 Mass. 24, 175 N. E. 149 (1931) —Dupuytren's contracture 
from-15 years of work. ` 


. Contra: Marathon Paper Mills v. Huntington, 203 Wis. 17, 233 N. W. 558 (1930)— 
hernia from. m Years of lifting is "industrial disease" dert though usual hernia i is compen- 
sable as “injury.” 


` American Maize Products Co. v. Nichiporchik, 108 Ind. App. 502, 29 N, E. 2d 801 
(1940)—riveter’s helper sustained Dupuytren’s contracture ; court disagrees with Reardon’ 8 
Case, supra. * 


38. Pell v. New Bedford Gas & Edison Light. Co., 325 Mass. 239, 90 N. E. 2d 555 
(1950) : 


39. Ingalls Shipbuilding Corp- v, King, 229 Miss. 871, 92 So. 2d 196 (1957)—cataraets, 
due to excessive light over a substantial period—recurring minor trauma. 


Macklanburg-Duncan Co..v. Edward, 311 P. 24 250 (Okia. 1957) progressive o or 


cumulative rubbing and burning—traumatic occupational vus o 
° 
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Accord : Carter v. General Motors Corp. 106 N. W. 2d 105 (Mich. 1160) need not 


come from single event or single physical or mental injury. a 


eShoren v. U. S. Rubber Co. 140 A. 2d 768 (R. I. 1958), per Condon, C. J. —gold ball 
“winder” injured muscles of hand— general breakdown of part of claimant's body, due to 
constant use in performing work, was a personal injury. 
* Webb v. New Mexico Publishing Co., 47 N. M. 279, 141 P. 2d 333 (i043) pintor used 
soap for 6 months, was unusally susceptible—injury by continual traumas. 

Mill’s Case, 258 Mass. 475, 155 N. E. 423 (1927)—series of strains over period of a few 
months, resulting in hernia. 

40. Dupuytren's contracture—American Maize Products Co. v. Nichiporchik, 108 Ind. 
App. 502, 29 N. E. 2d 801 (1940)—was injury, not occuptional disease, though over 10 years 
of rivetting work. | 

Accord : Rogan v. Charles F. Noyes, Inc., 197 N. Y. S. 2d 758 (App. Div. 1960)— 
Dupuytren’s contracture from constant pressure on palm of hand. 

Bursitis of shoulder from 5 years of continuous pushing of lever—Bondar v. Simmons 
Co., 23 N. J. Super. 109. 92 A. 2d 642 (1952), II NACCA Law Journal 73-74—is "continuous 
minimal traumate," compensate as occupational disease. 

| Tenosynovitis-Briggs v. Hope Windows, 284 App. Div. 1077, 136 N. Y. S. 2d 41 (1954). 

° Pullman Co. v. Industrial Accident Commission, 28 Cal. 2d 379, 170 P. 2d 10 (1946), 
affirming 164 P. 2d 955 (1946)—seamstress’ version of “writers cramp” or “ tennis elbow.” 

DiMaria v. Curtiss Wright Corp., 23 N. J. Misc. 374, 44 A. 2d 688 (1945)—tenosynovitis, 
flexor tendons of both hands from II days vibrgtion of roller sanding guns—is "jnjury" and 
“by accident". 

Harrington' s Case. 285 Mass. 69, 188 N. E. 499 (1933)—,‘series of strains and twists, 
which had cumulative effect not different from a single servere twist culminating in a 
hernia." 


4l. Per Talbot Smith, J., in Sheppard v. Michigan National Bank, 348 Mich. 577, 584, 
83 N. W. 2d'614 (1957)...the employer “takes him ‘as is’ as it is sometimes phrased.” Every 
worker just as he “brings with him to the job some strength, he brings some weaknesses. 
None is perfect.” - 


“Take employees “asis” with such strength as they then possess—per Seawell, J. in 
Edwards v. Piedmont Pub Co., 227 N. C. 184, 41 S. E. 2d 592, 597 (1947). 


Wachenfeld, J.—"The employer takes his employees with their mental, emotional, 
glandular and other physical defects or disabilities" —Marshall v. C. F. Mueller Co., 50 A, 
2d 158, 160 (N. J. Super. 1946). 


Accord : Wilson v. Chatterton (1946) 1 K. B. 360, 367, 368—epileptics and sick men 
known or unknown, entitled to same protection of compensation act as healtity persons, 
per Scott, L.a. I 


° . 
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42. Gillette v. Harold, Inc., 101 N. W. 2d 200 (Minn. 1960), per Murphy, J.—impro- 
perly healę chip fracture aggravated and accelerated by ordinary walking on job ag 
saleslady. P 

Harding Glass Co. v. Albertson, 208 Ark. 866. 187 S. W. 2d 961 (1945), and casef and 
texts cijed, per Holt, J,—heat prostration hastened heart disease and contributed to death 8 
months later. 

Madden's Case, 222 Mass. 487, III N. E. 379 (1916). 


Czepial v. Krohne Roofing Company, 93 So. 2d 84 (Fla. 1957)—roofer inhaled fumes 
and dust, accelerated tuberculosis—denial of award reversed. 
43. Croweley's Case, 223 Mass. 288, III N. E. 783 (1916). 
Davis v. Artley Construction Co., 18 So. 2d 255 (Fla. 1944), 16 NACCA Law Journal 
423—employee who had syphilis suffered a cerebral hemorrhage from overheating work. 
44. Paull v. Preston Theatres Corp., 63 Idaho 594, 124 P. 2d 562 (1942)—Buerger’s 
disease—predisposition or susceptibility no bar. 
45., Miss. Shipping Co. v. Henderson, 231 F. 2d 457 (5 Cir. 1956)...heart attack at 
work, 8 months later died on personal errand on street—connected, award affirmed. — ', 
. Brown's Case, 123 Me. 424, 123 A. 421 (1924)—shoveling snow, sudden dilatation of 
heart. š E 
Peterson v. Safeway Stores, 158 Kan. 271, 146 P. 2d 657 (1944)...coronary thrombosis . 
from ordinary lifting. 
McMurray’s Case, 331 Mass. 29, 116 N. E. 2d 847 aes ‘registry inspector suffered 
fatal heart attack from emotional stress. x 
For further cases and discussion, see Petkun, Problems Arising ina Heart Disease 
Case, NACCA N. E. Regional Meeting, Winter 1959 (Central Book Co., Inc. Brooklyn, 
N. Y. (1960), pp. 151-160. 
See also note 47, post. 
46. Elford v. State Industrial Accident Commission, 141 Ore. 284, 17 P. 2d 568 
(1932)—lifting sacks caused rupture of abdominal cancerous growth; involving spleen, liver 
and suprarenal glands. 


Utah Ruel Co. v. Industrial Commission, 102 Utah 26, 126 P. 2d (un ieee a ies 
of testicles 


See, for unusual cancer case, Luczek's Case, 335 Mass. 675, 141 N. E. 2d 526 (1957), 20 
NACCA Law Journal 65...causal connection between compensable hernia and death from 
non-industrial stomach cancer, warranted e evidence hernia operation so depleted physical 
reserve as to hasten death. 


For further cases and discussion of cancer cases, see Locke, Problems Arising in the 
Trial of a Cancer Case, NACCA N. E. Regional Meetings Winter 1959 (Central Book Co., 


Inc., Brooklyn, N. Y. 1960), pp. 138-151. i š 
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47. Laclede Steel Co. v. Industrial Commission, 6 III. 2d 296, 128 N. E. 2d 718 
(1955) —coronary occlusion, ordinary strain. ° 

Phelps Dodge Corp. v* Cabarga, 79 Ariz. 148, 285 P. 2d 605 (1955)—r&pudiating 
Pierce v. Phelps Dodge Corporation, 42 Ariz. 436, 26 P. 2d 1017 (1933). 

Donlan's Case, 317 Mass. 291, 58 N. E. 2d 4 (1944)...coronary occlusion from moving 
hedwy trvck. `° 

Golob v. Buckingham Hotel, 244 Minn. 301, 69 N. W, 2d 636 (1955)...coronary throm- 
bosis, moving 40-45 clumsy chairs. : ` 

Rathbun v. Tabor Tank Lines, 129 Mont . 121, 283 P. 2d 966 (1955), 16 NACCA Law 
Journal 81-83, 

See also note 45, Supra. 

48. See Sharkey, Second-injury Funds, Bull, No. 577, U.S. Dept. of Labour (1932), 


“pp. 146-158. 


49. Fenton v. Thorley, (1903) A:C. 443, 448, 89 L.T. 314. 

Accord: Hager v. Wortz Biscuit Co., 210 Aik, 318, 196 S.W. 2d 1, 3-4 (1946), per 
McFaddin, J. . - 

50. Jeffreys v. Sager Co., 198 App. Div. 446, 191 N.Y.S. 354 (1921), affirmed 233 N.Y. 
535, 135 N.E. 907 (1922). 

5]. See Cardozo, J., in Connelly v. Hunt Furniture Co., 240 N.Y. 83, 147 N.E. 366 
(1925) —turned "'trifling scratch into a deadly wound," is injured by accident. 

52. Trim Joint District School v. Kelly, (1914) A.C. 667, 7 B. W.C.C. 274—reform 
school boys deliberately and with design ambushed and killed the disciplinarian master, with 
brooms—ase must be decided not from the boys’ viewpoint, but from that of victim—as 
to him, it was by accident. I 

Accord : McLaughlin v. Thompson, Boland & Lee, Inc,, 72 Ga, App, 564, 34 S.E. 2d 
562 (1945), and cases there cited, 

Hagger v. Wortz Biscuits Co., 210 Ark 318,, 196. S.W. 2d 1 (1946). 

Duncan v. Perry Packing Co. 162 Kan. 79, 174 P. 2d 78 (1946) —even though wilful act 
of emplyer, accident from workmen's point of view. 
` 53. Nichols v. Central Crated Box Co., 340 Mich. 232,65 N-W. 2d 706 (1954), criti- 
cized by Dean Roscoe Pound in 15 NACCA Law Journal 54 ; and overruled in Sheppard v. 
Michigan National Bank, 348 Mich. 577, 578 et seq (1957). > 

Pierce v. Phelps Dodge Corp., 42 Ariz. 436, 26 P. 2d 1017 (1933) ; but overruled in In re 
Mitchell, 61, Ariz 436, 150 P 2d 355 (1944). 

54. Olson v. State Industrial Accident Commission, 352 P. 2d 1096 (Ore. 1960)—heart 
attack from usual exertion. 

Ciuba v. Irvington Varnish & TIusulator Co., 27 N. J, 127, 141 A. 2d 761 (1958)— 
diseased heart, usual work a contrfbuting cause. f x 

“ ii “ 
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Macklanburg- Duncan Co. v. Edward, 311 P. 2d 250 (Okia. 1957).. .neuritis from years of 
routine work... a compensable accidental injury may be progressive or cumulative in {ts 
inception. $e 
Ingalls Shipbuilding Corp. v. King, 229 Miss. 871, 92 So. 2d 196 (1957) ..oxyadetylene 
"burner" disabled by cataracts due to excessive light, cumulative, recurring minor trayma, 
equivalent to single blow so far as the *'accident" concept is concerned. 


Czepial v. Krohne Roofing Co., 93 So. 2d 84 (Fla. 1957) ..roofer inhaled e and 
dust—cumulative effect accelerated tuberculosis, is by accident. 

Sheppard v. Michigan National Bank, 348 Mich. 577,83 N. W. 2d 614 (1957)—back 
injury pulling at trays, ably reviewed by Clark, in 20 NACCA Law Journal 32-42. 

Rathburn v. Tabor Tank Lines, 129 Mont. 121, 283 P. 2d 966 (1955), 16 NACCA Law 
Journal 81-83. 

Golob v. Buckingham Hotel, 244 Minn, 301, 69 -N. W, 2d 636 (1955)—coronary 
thrombosis from moving chairs. - : | 


Laclede Steel Co. v. Industrial Commission, 6 HI. 2d 296 128 N. E. 2d 718 (1955)— i 
coronary, occlusion fiom ordinary strain and exertion. 

Phelps Dodge Co. v. Cabarga, 79 Ariz. 148, 285 P. 2d 605 (1955). 

Massey v. U. S. Steel Corp. 264 Ala. 227, 86 So. 2d 375 (1955). 

General! Motors Corporation v. Hall, 93 Ga. App. 181, 91 S. E. 2d 57 (1956). 

Teal v. Potash Company of America, 60 N. M, 409, 292 P. 2d 99 (1956). 

For long list of cases from 1948 to 1955, see 19 NACCA Law Journal 34, 38-40, 


reviewing the leading case of Bryant Stave afid Heading Co. v. White, 227 Ark. 147, 296 
S. W. 2d 436 (1956)—loader of heavy timber bolts aggravated back injury*while doing 
usual work. 

See also next note 55. 


55. Lumbermen's Mutual Casualty Co. v. Industrial Accident Commission, 29 Cal. 2d 
492 175 P. 2d 823, 826 (1946)—usual strain enough if it causes the resulting edlapse or 
injury. 
Walters v. Hagianis, 97 N. H. 314, 87 A. 2d 154 (1952) waitress aggravated her 
‘pelvic disease by usual work, carrying heavy trays. 


Edwards v. Piedmont Pub. Co., 227 N. C. 184, 41 S. E. 2d 592 (1947) excellent 
review of'entire question—ruptured disc from ordinary twist. 


Harding Glass Co. v. Albertson, 208 Ark. 866, 187 S. W. 2d 961 (1945) is no less an 
accident when a man breaks down than when there is a like mishap toa machine. 
See also note 54, supra. 


56. Sheppard v. Michigan National Bank, 348 Mich. 577, 604, 605, 83 N. W. 2d 614 
(1957) —“But what has become of stare decisis—Error is thus to be quietly interred,— 
Wisdom, weagree, should never be rejected merely becaube it comes late, > ° 

` 
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- Cuba v. Puas: Varnish & Insulator Co., 27 N, J. 127, 138, 141 A. 2d 761 (1958), per 
"Heher, J . "Seiken v. Todd Drydock, Inc. 2 N. J. 469 (1949), is accordingly overruled. d 


57. Laclede Steel Co. v. Industrial Commission, 6 III. 2d 296, 128 N. E. 2d 7f ( (1955), 
citing "Clover, Clayton & Co. v. Hughes, (1909) 2 K.B. 798 C.A. 102 L. TR. 340, and (1910) 
A. C. 242, 3 B. W. C. C. 275 (H. L). 

« Bryant Stave and Heading Co. v. White, 227 Ark, 147, 296 S. W. 2d 436 (1956)— 
controversy and litigation would have been reduced if the English liberal precedents had 


been followed consistently, citing, among others, Fenton v. Thorley Co., Ltd. (1903), A. C. 
443 (House of Lords). : 


58. California, Iowa, Massachusetts, Minnosota, Rhode Island ; Oregon removed the 
words “caused by violent or external means,” by amendment in 1957. 


Olson v. State Industrial Accident Commission, 352 P. 2d. 1096 (Ore. 1960). 


59. See Almquist v. Shenandoah Nurseries, 218 Iowa 724, 254 N. W. 35 (1934)— 
perforated ulcer from heavy exertion. 


Donlan's Case, 317 Mass. 291, 58 N. E," 2d 4 (1944)—coronary occlusion from 
moving heavy truck. 

Lumbermen's Mutual Casualty Co. v. Industrial Accident Commission, 29 Cal. 
2d 492, 175 P. 2d 823, 826 (1946)—usual strain enough. 


60. See Bischoff v. American Car Co., 190 Mich. 229, 157 N. W. 34 (1919)—hand 
: crushed when machinery started. 


Robinson's Case, 292 Mass. 543, 198 N. E. 760 (1934)—frozen clearing debris from 
square at 4 a.m. Award reversed :— 


61. Herbert v. Fox, (1916) A. C. 405, 419; 9 B. W. C. C. 164—dealing with disobe- 
dience as affecting “out of" employment. 


62. Per Mr. Justice Murphy in Cardillo v. Liberty Mutual Insurance Co., 330 U. S. 469, 
479, 67 S. Ct. 801, 807 (1947), especially note 4. His full statement reads: “The statutory 
phrase ‘arising out of and in the course of employment,’ which appears in most workmen’s ` 
compensation, acts, is deceptively simple and litigiously prolific.” 


63. Mc. Nicols Case, 215 Mass. 497, 103 N. E. 697 (1913). 


Contra: Martin v. Plaut, 293 N. Y. 617, 59 N. E. 2d 429 (1944)—accidents happen 
not by reason of exposure to risk peculiarly inherent in the employment, but because of the 
ordinary risks of accidental injury which. may happen to any of us anytime. $ 


64. Cudahy Packing Co. v. Parramore, 263 U.S. 418,44 S Ct. 153 (1923), per Mr. 
Justice Sutherland. 


65. Caswell’s Case, 305 Mass. 500, 26 N. E. 2d 328 (1940), per Lummus, J.—a land- 
mark case, declaring the Mc. Nicols rule, note 63 supra, outmoded. Caswell’s Case was 
recently reaffirmed (and an old case reversed thereby) in Baran's Case, 336 Mass. 342, 145 
N.E. 2d 726 (1957). See note 6 supra. ons ; ~ 
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66. Goodyehr Aircraft Corp. v. Industrial Commission. 62 Ariz. 398- 158 P. 2d 511 


(1945) : adopting Caswell’s Case, and repudiating the narrow language of Mce Nichols’ Case, 
notes 63 afid 65, supra. š 


Smith v. University of Idaho, 67 Idaho 22, 170 P. 2d 404, 408 (1946). 
Dravo Corp. v. Strosnider, 43 Del. 256, 45 A. 2d 542 (1946). 

Fer additional cases, see 3 NACCA Law Journal 46, note 85. 

67. Donahu'es Case, 226 Mass. 595, 116 N. E. 226 (1917). 


68. Colarullo’s Case, 258 Mass. 521, 155 N. E. 425 (1927,) but changed by the _ 


legislature by St. 1927 ch. 309, sec. 3, now, G. L. (Ter. Ed.) ch. 152 sec. 26 (Mass) 


See 4 NACCA Law Journal 41 for Massachusetts’ history, finally allowing recovery for 
Street risks. 


69. Kennedy v. Thompson Lumber Co., 223 Minn. 277, 26 N. W. 2d 459, 461 (1947)— 


shop steward fell crossing street to a telephone to prevent a strike—excellent discussion of 
street risks in Minnesota by Frank T. Gallagher, J. Truck Ins. Exchange v. Industrial 
Accident Commission, 27 Cal. 2d 813, 167 P, 2d 705 (I946)—dangerous public intersection. 


Katz v. Kadans & Co., 232 N. Y. 420. 134 N. E. 330 (1922). 


Dennis v. A. J. White and Co., (1917) 16 L. T. 774, 10 B. W. C..C. 280. per Lord 
Finely : *It was quite immaterial whether the nature of the employment involves continuous 
or only occasional exposure to the dangers of the street.” 


70. Per Rosenberry, in Schroeder v. Industrial Commission, 169 Wis. 567; 173 N. W. 
328 (1919.) 


71. Katz v. Kadans & Co., 232 N. Y. 420, 134 N. E. 330 (1922)—attack by lunatic 
on a chauffer in a crowded street. 


72. _ Egan’s Case 331 Mass. 11. 116 N. E. 2d 844 (1954). 


73. Robinson's Case, 292 Mass. 543, 198 N. E. 760 (1934)—worker froze foot clearing. 


square of debris at 4 a. m. 


Warner v. Couchman, (1910) 4 B. W. C. C. 32, affirmed (1912, H. L.) A. C. 35,5 B. W. 
C. C. 177..journeyman baker had right hand frostbitten while driving ` rounds...no 
recovery. 


74. Kelly v. Kerry County Council, (1908) 1 B. W. C. C. 194—street cleaner hit by bolt 
on roadway...no recovery. 


75. Andrew v. Failsworth Industrial Society, (1904) 2 K. B. 32, 90 L. T. 611— 


bricklayer on a 23 foot high scaffoeed is hit by lightning and is killed outright—increased 
risk. 
76. Zucchi's Case, 310, Mass. 130, 37 N. E. 2d 514 (1941)—hotter in ditch or pier: 
footing hole than up on the ground, and hence more danger from sunstroke or heatstroke. 
Accord : Virgil Graham Construction Co. v. Nelson, 322 p. 2d 651 (Okla, 1955)— 
digging diigh i in 110 degree temperature—award sustained 
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77. Ferrara's Case, 269 Mass. 243, N. E. 137 (1929)—frostbite. 


. 78. Brobker v. Thómas Borthwiek & Sons ( Australasia ) Ltd., (1933) A. . 669 —wall 
fell on employee during eathquake—“But if he is injured by contact physically*with some 
part of the place where he works—he at once associates the accident with his employment 
and hothing further need be considered.” 


* 79. Caswell's Case, 305 Mass. 500, 26 N. E. 2d 328 (1940)—hurricane caused walls to 
collapse on a machine worker. 


Accord : Travelers Ins. Co. v. Randall, 264 F. 2d I (5 Cir. 1959) —carpenter on school- 
house job—wind of tornadic intensity blew off roof temporary wooden building on work site 
and debris struck claimant...award affirmed: 


80. Bauer's Case. 314 Mass. 4, 45 N. E. 2d II8 (1943)—judicial notice, without expert, 
of increased risk of lightning while wet, in building on a hill. 


Truck Ins. Exchange v. Industrial Accident Commission, 77 Cal. App. 461, 175 P. 2d 


884 (1946)—wet roof common knowledge that danger increased, requires no supporting 
expert testimony. 


Consolidated Pipe Line Co. v. Mahon, 152 Okia. 72, 3 P. 2d 844 (1931)—in dilapidated 
house. 


Faulkner v. Yellow Transit freight Lines, 359 P. 2d 833 (Kan. 1961)—tornado, more 
hazardous to wait in filling station. 


Stokiey Food, Inc. v. Industrial Commission, 264 Wis. 102, 58 N- W. 2d 285 (1953)— 
increased danger of lightning while in high cab of truck, with no trees or objects around- 


Pope v. Goodson 249 N. C 690, 107 S. E. 2d 524 (1959) —wet clothing and nall apron 
increased risk of injury by lightning. s 


Taber v. Tole, 181 Kan. 616, 383 P. 2d 290 (1957)—heatstroke from trimming trees for 
2 days in 98° temperature—greater danger than if he had not been working at all. 


81. Hughes v. St. Patrick's Cathedral, 245 N- Y. 201, 156 N. E. 665 (1927)—section 
boss suffered heat prostration while working in a cemetery—although “the risk be common 


to all who.are exposed to the sun's rays on a hot day, the question is whether the employ- 
ment exposes the employee to the risk." 


Accord: Harvey v. Caddo De Soto Cotton Qil Co., 199 La. 720, 6 So. 2d 747 (1942)— 
cyclone, cotton-seed mill collapsed—''We prefer to place our decision on what we believe 
to be a sound footing, that is—that the deceased, by reason of his employment, was required 
to be in a building which fell upon him : that his death was due to the fact that his employ- 
ment necessitated that he be at the place where the accident occurred." 


In Pacific Indemnity Co. v. Industrial Accident Commission, 86 Cal. App. 726, 195 P 
2d 919 (1948)—explosion on neighboring property and employer's window hit epo ees 
“In order to receive an award he needs show merely that his work brought him within the 
range of danger by requiring his presence in the precincts of his employer s premises at ine 
time the pgril struck"—the positipnal. risk -theory. . = 


s , 
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See also Eagle "River Building Supply & Co. v. Peck, 199 Wis. 192,225 N. W. 680 
(1929)—froxen foot by old man loading bolts into a sleigh on sub-zero weather,: “It makes 
no differencegthat the exposure was common to all out of door employments in.that locality ° 
in that kind of weather. It was a hazard of the industry." . o 

See also McKiney v. Reynolds & Manley Lumber Co., 79 Ga. App. 826, 54 S. E.°2d 
471 (194p), reviewed in 4 NACCA Law Journal 91-99—laborer killed by lightning in lumbeg 
yard—no proof of increased hazard needed for lightning cases and for heat prostration— 
denial of award reversed. The court took judical notice that the position of employee 
especially exposed him to the risk of injury and thus supplied the causal relation. 

Harding Glass Co, v. Albertson, 208 Ark. 866, 187 S. W. 2d 961 (1945)—heat 
prostration. 

Aetna Life Ins. Co. v. Industrial Commission, 81 Colo. 233, 254 P. 995 (1927)— 
lightning. : 

Central Lumber Co. v. Wood, 284 S. W. 2d 688 (Ky. 1955) heat exhaustion, normal 
heat of day. 

Note that the increased risk theory “is a relic of the common law theory of liability 
based on fault, the very theory which the compensation laws attempted to abolish"—3 
NACCA Law Journal 51 ; and 25 Indiana Law Journal 468—473. 

See also 20 Miss. Law Journal 148. 

See views of author in 4 NACCA Law Journal 91-99 (Nov. 1949), 

82. Anderson & Co. Ltd. v. Adamson, (1913) 50 Sc. L. R. 855—this Scotch case 
gained added prominence when cited 10 years later with approval in Cudahy Packing Co. v. 
Parramord, 263 U. S. 418, 44 S. Ct. 153 (1923). . 

83. Gargiulo v. Gargiulo, 12 N. J. 607, 97 A. 2d 593 (1953) 12 NACCA Law Journal 
72-73—foresceability not the test—the employee would not have been in the line of fire but 
for his employment. 

See also I Larson's Workmen's Compensation, sec. 10, 10, p. 83 et seq—stray bullets. 

84. Howard's v. Harwood's Restaurant, 25 N. J. 72, 135 A. 2d 161 (1957)—assault by 
insane co-employee. 

Zimmerman v. Elizabeth City Freezar Lockers, 244 N. C- 628. 94 S. E- 2d 813 (958, 
19 NACCA Law Joürnal 58—61. 

See also Asaeda v. Haraguchi, 37 Hawaii 556 (1947) per kemp, C. J., INACCA luy 
Journal 11-13—painter at lunch assaulted by crazed paroles—follows Thom v. Sinclair, 
(1917) A. C. 127 at 142. 

- 85. Lawrence v. Matthews, (1929) 1 K. B. 1 21 B. W. C. C. 345—during a gale—the 
position of the cyclist at the moment supplied the causal nexus. 

' England affirmed the locality risk doctrine in Powell v. Great Western Ry. Co., 32 B. 
W. C. C. 293 (1939), (1940) All E. R. 87—boy shot air gun, hitting engineer in locomotive— 


it arose out of bis employment, because he was at that place., z 
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86. 1 Larson's Workmen's Compensation, 10, p. 83 et seq. 
: 87. Sed note 5, supra, : 


* 


| 88. Just as they used to do in aggressor-assault cases. See cases in note 101, post, 


»For tort concepts wrongly inserted into workmen's compensation see notes 97 III, 
126 and 384, supra 


° `° 
° 


89. Jacquemin v. Turner & Seymour Mfg. Co., 92 Conn. 382. 103 A 115 (1918)— 


fight over ladle by follow-employees, "engaged in their own quarrels," employer not on 
notice. ` 


Urak v. Morris & Co., 107 Neb. 411, 186 N. W. 345 (1922)—assault with shovel, 


argument as to whether claimant was a member of the union-award reversed, was a “ 


purely 
personal affair.” 


For a list of the early denials in assault cases, see Horovitz, Assaults and Horseplay 


under the workmen's Compensation Acts, 41 Illinois Law Review, 311-367, at pp. 326-327 
(No. 3, Sept-Oct. 1946.) 


90. No relief for aggressors in work-assaults. Pierce v. Boyer Van Kuren Lumber & 
Coal Co., 99 Neb. 321, 156 N. W. 509 (1916). 


Milne v. Sanders, 143 Tenn. 602, 228 S. W. 702 (1921) 


Stillwagon v. Callon Bros. Inc. 183 App. Div. 141, 170 N. Y. S. 677 (1918)—fight over 
-unloading cars ; award reversed as decedent was aggressor—“He was not employed as a 
fighter ; he was driving a truck. 


91. Mr. Justice Rutledge, then on the United States Court of Appeals for the District 
of Columbia, in Hartford Accident & Indemnity Co. v. Cardillo, 72 App. D. C. 52, 112 F. 
2d 11 (1940), certiorari denied, 310 U S. 649. 60 S. Ct. 1100 (1939) —personal “animosities 
are created by working together on the assembling line, or in traffic." 

Accord : Consolidated Underwriters v. Adams, 146 S. W. 2d 221 (Tex. Civ. App. 
1940)—argument over who was going to crank truck—“Among negro common laborers, 
quarrels and fights must be expected to result in some instances from the manner and 
method of performing the work assigned to them." 


92. Hanson v. Robitcheck—Schneider, 209 Minn. 596, 297 N. W. 19 (1941)—Stone, J., 
in an outstanding decision, stated that the new standard is that assaults are compensable 
unless the reasons for the assaults are shewn to be personal; and the evidenco showed that 
the attack was apparently for purposes of robbery by some unknown person sin a crime- 
infested district. 

Hegler v. Cannon Mills Co., 224 N. C. 669 31 N. E. 2d 918 (1944)—though assault may 
have resulted from anger or revenge, “still it was rooted in and grew out of the employment." 


93. Schlener v. American News Co., 240 N. Y. 622, 148 N. E. 732 (1925)— trouble 
arose over a private loan. š 


Elrod v. Union Bleachery, 204 S. C. 481, 30 S. E. 2d 73 (1944)—assaulted’for trying to 


“date” hif wife the previous night. 
⁄ ` T , 
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Rothfarb v. Canip Awanee, 116 Vt. 172, 71 A. 2d 569 (1950)—second pour later was 


personal (yho w was victor). Pea 
94. Smith v. Stepney Corp., (1929) 22 B. W. C. C. 451, W.°C & Ins. Rep. 349—subyay 
lavatory attendant assaulted by drunken sailor (stranger). ; I 


Correia v. MeCormick, 51 R. L. 301, 154 A. 276 (1931)—claimant refused to punch 
driver's card and was assaulted (co-employee). ° 

Heskett v. Fisher Laundry & Cleaners Co., 217 Ark. 350, 230 S.W. 2d 28 (1950), 6 
NACCA Law Journal 168—employer—but in such case employee can elect to sue in tort. 

Accord: Boek v. Wong Hing, 180 Minn. 470, 231 N. W. 233 (1930)—if a mere tool 
or agent is liable in an action for damages, the principal should be likewise. 

Stewart v. McClellan's Stores Co., 194 S. C. 50, 9 S. E. 2d 35 (1940), and Lavin v. 
Goldherg Building Material Corp. 274 App. Div. 690. 87 N. Y. S. 90 (1949)—even corpora- 
tion liable in tort. See 3 NACCA Law Journal 137. 

95. Kaiser Co. v. Industrial Accident Commission, 65 Cal. App, 2d 218, 150 P. 2d 
562 (1944)—early cases out of harmony where employee intercedes to suppressa quarrel 
between employees. _ 

Mutual Implement & Hardware Ins. Co. Pittman, 214 Miss. 823, 59 So. 2d 547. (1942)— 
malicious assault by co-employee—close contact at work as creating risk of wilful assault— 
prior completed horseplay no bar. Here claimant threw a pebble at one Steward who then 
broke claimant's skull with a shovel—liberal construction urged, per Hall, J 

Myszkowski v. Wilson & Co., 155 Neb. 714, 53 N. W 2d 203 (1952)—claimant tried 
to run down Price, who grabbed meat paddle and broke claimant's arm. 

96. See note 93, Supra. ' : 

97. “Care must be exercised lest long judicial habit in- tort cases allows judicial 
thought in compensation cases to be too much influenced by a discarded or modified factor 
of decision"—Stone, J., in Hanson v. Robishek-Schneider Co., 209 Minn. 596, 277 N.W. 19 
(1941). 

Stark v. State Industrial Commission, 103 Oregan 80, 204 P. 151 (1955) x omipetiatiol 
acts intended to abolish common-law rules of fault, contributory negligence and the like. 

See also list of cases in 41 Illinois Law Review 312, note 2 (or full title see note 89, 
' supra). . 

See alto Goldmann, S.J.A.D., in Martin v. Snuffy’s Steak House, 46 N.J. Super. 425, 
134 A. 2d 789 (1957)—hard to get rid of tort concepts. ` 

See also note 384, Supra. 

98. Newell v. Moreau, 94 N.H. 439, 55 A, 2d. 476 (1947). . | 

Dillon's Case, 342 Mass. 102, 85 N.E. 2d 69 (1949) 

99. Newell v. Moreau, 94 N.H. 439 55 A. 2d 476 (1947), and cases in note. “101, post, 


See also note 97 supra. $ ° 
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100. Myszkowski v. Wilson & Co., 155 Neb. 714, 53 NEW. 2d ad (1952) —not wilful 
, negligence here, per Wenke, J. . ° 

Johnson v. Safreed, 224 Ark. 397, 273 S. W. 2d 545 (1954) per Millwel, Y —aggressor 
struck on head by fellow worker-wielding pick ; denial of award reversed, citing long list of 
recent cases. See review of this case and of the subject in 15 NACCA Law Journal 29-44. 

* See also cases in note 101, post. “o 
101. Martin v. Snuffy's Steak House, 46 N.J. Super. 425, 134 A. 2d. 789 (1957), per 
Goldmann, S-J. A.D.—see 21 NCCA Law Journal 164-169. 

Stewart v. Chrysler Corp. 350 Mich. 596, 87 N.W. 2d 117 TE a 4 to 4—who 
is aggressor is question of fact. 

Blanchard's Case, 335 Mass. 175, 138 N.E. 2d. 762 (1956)—fighting with tools as wea- 
pons, following a quarrel over possession of employer's spreader—who struck the first blow 
held immaterial. 

Landry v. Gilger Drilling Co., 92 So. 2d 482 (La. App. 1957)—“aggressor doctrine" no 
bar. Accord Velottd v. Liberty Mrbyal Ins. Co., 132 So. 2d 51 (June 29, 1961). 

Johnson v. Safreed, 224 Ark. 397, 273 S.W, 2d 545 (1954). 

Petro v. Martin Baking Co., 239 Minn. 307, 58 N.W. 2d 731 (1953). 

Myszkowski v. Wilson 4 Co., 155 Neb. 714, 53 N.W. 2d 203 (1952)—dictum. 

State Campensation Ins. Fund v. Industrial Accident Commission and Paul J. Hull, 38 
Cal. 2d 659, 242 P. 2d 311 (1952), per Carter, J. reversing old cases. This case is reviewed in 
9 NACCA Law Journal 64-69. 

Manager of State Fund v. Industrial Com. of Puerto Rico, 73 P.R.R. 14 (1952)—dictum, 
per C. J. Todd, Jr.—see 15 NACCA Law Journal 41. 

Brookhaven Steam Laundry v. Watts, 55 So. 2d 381 (Miss. 1951)—dictum per Ethridge, 
Commissioner, citing Dillon's Case, post. 

Commissioner of Taxation and Finance (In re Callahan) v. The Bronx Hospital, 276 
App. Div. 708, 97 N.Y.S. 2d 120 (1950), per Heffernan, J. 

Rothfarb v. Camp Awanee, 116 Vt. 172, 71 A. 2d 569 (1950)—dictum. 

Dillon's Case, 324 Mass. 102, 85 N.E. 2d 69 (1949), per Qua, C.J. 

Kable v. United States, 169 F. 2d 90, 93-94 (2 Cir. 1948) per Claik, Cir. J.—dictum. 

Newell v. Moreau, 94 N.H. 439, 55 A. 2d 476 (1947), per Kenison, J. reviewed in 2 
NACCA Law Journal 26-37. I 

See also review of subject in 15 NACCA Law Journal 29-44 (May 1955). 


See also Prof. Small, 11 NACCA Law Journal 19-65, at pp. 26 et seq., “The Factor of 
Aggrosslon."' 
~ 102. Vollmer v. City of Milwaukee, 254 Wis. 162, 35 N.W. 2d 304 (1948). Dean Ros. 


coe Pound contra: aggressor short of wilful misconduct “ought not to bar an injured 
workman^—14 NACCA Law Joyrnal 64 (Nov. 1954). 
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. Cf. Armour &' Co. v. industrial Commission, 397 Ill. 433, 74 N.E. 2d 704 (1947)— 
stepped entirely out of scope of employment, when he took foreman's part in argument with 
fellow-emplgyee and was injured—aggressor. 


Contra: see long list of cases in note 101, supra, refusing to create the new defence Of 
"steps aside," also borrowed from tort law, and unknown to workmen's compensafion 
statutes. i i ° 

103. Armitage v. Lancashire, etc. R. Co., (1902) 2 K.B. 178—two boys larking, third 
innocent boy hit in eye by piece of iron—no recovery. See long list of cases in 41 Illinois 
Law Review 315-317. 


104. Leonbruno v. Champlain Silk Mills, 229 N.Y. 470, 128 N.E. 711 (1920). 


Allsep v. Daniel Const. Co. 216 S.C. 260, 57 S.E. 2d 427 (1950), 5 NACCA Law Jour- 
nal 71-72—great weight compensate innocent victim, per Stukes, J. | 

105. Pacific Employers Ins. Co. v. Industrial Accident Commission, 26 Cal. 2d 286, 158 
P. 2d 9 (1945). 

106. Tabor v. Midland Flour Milling Co., 237 Mo. App. 392, 168 S. W. 2d 458 (1943). 
American Mutual Liab. Ins. Co. v. Benford, 77 Ga. App. 93, 47 S- W. 2d 673, 676 (1948), per 
Felton, J. 

See also long list of cases in 3 NACCA Law Journal 57, note 126. 
See also notes 104, 105, supra. 


107. Joe N. Miles & Sons v. Myatt, 215 Miss. 589, 61 So. 2d 390 (1952), II NACCA Law 
Journal 79—non-aggressive participant collects. 


Crilly v. Ballou, 353 Mich. 303, 91 N. W. 2d 493 (1958), 22 NACCA Law Journal 175- - 
185, per Smith, J.—both participants and non-participants in horseplay are covered—shot 
paper clip out of window, hurt own eyes. ° 

Maltais v. Equitable Life Ins. Soc., 93 N. H. 237, 40 A. 2d 837 (1944)—used air hose, 


fatal injury—participant protected—if considered instigator, contributory fault no bar in 
workmen's compensation case—not serious and wilful misconduct here. 


Burns v. Merritt Engineering Co., 302 N. Y. 131, 96 N. E. 2d 739 (1951), 7. NACCA 
Law Journal 56-58—participated in the prank, though not instigator. 


108. Industrial Commission v. McCarthy, 295 N. Y. 443, 68 N. E. 2d 434 (1946), -per 
Fuld, J.—emplòyer acquiescense. 


Ognibene v. Rochester Mfg. Co., 298 N. Y. 85, 80 N. E. 2d 749 (1958)—custont of the 
employment. 


Johnson v. Loew's Inc., 7 App. Div. 2d 795, 180 N. Y. S. 2d 826 (1958)—messenger 
during enforced idleness struck in eye by paper clip he was attempting to shoot out of 
window with rubber band. Note, however, that even in New York, horseplay is now covered 
everi though the prank was not usual or foreseeable. See : I 


Burns v. Merritt Engineering Co., 302 N. Y. 131, 96 N. E. 2d 739 (1951)—drank poison 
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put in bottle labelled *gin"— participant, though not instigator, per Dye, J. (3 ,dissents), 7 


a NACCA Law Journal 56-58. 


Y 
| 109. Crilly v. Ballou, 353 Mich. 303, 91 N. W. 2d 493 (1958), 22 NACCA Law Journal 
175—knowledge of the employer or existence of a custom of fooling as pegs on which to 


hang compensation are improper criteria and we reject them— per Talbot Smith J " 
e 


°  Secot v. Penn Service Garage, 19 N. J. 315, II7 A. 2d 12 (1955), per Jacobs, J., 17 
NACCA Law Journal 85-86. 


110. Aggressors (instigators) in sportive assults belong in same category as aggressors in 
malicious assaults, per Kenison, J. in Newell v. Moreu, 94 N. H. 439, 55 A. 2d 476 (1947). 


Accord : Talbot Smith, J., in Crilly v. Ballou, 353 Mich. 303, 91 N. W. 2d 493 (1958). 


Accord : Goldmann, J., in Martin v. Snuffy’s Steak House, 46 N. J. Super. 425, 134 A. 
2d 789 (1957). 


Jacobs, J., in Secor v. Penn Service Garage, 19 N. J. 315, 117 A. 2d 12 (1955). 


The analysis applied to the “aggressor assault" case is applicable to the “horseplay 
participant,” so long as not wilful misconduct or wilful intent to injure.. Cunning v. City of 
Hopkins, 103 N. W. 2d 876 ( Minn. 1960 ), per Nelson, J. 


No distinction between sportive and malicious assaults—per Heffernan, J., in Commi- 
ssioner of Taxation (Matter of Callahan) v. Bronx Hospital, 276 App. Div. 708, 97 N. Y. S. 
2d 120 (1950), leave to appeal denied, 277 App. Div. 911 (1950). 


Same principles apply to friendly assaults, per Dye, J., in Burns v. Merritt Engineering 
Co., 302 N. Y. 131, 96 N. E. 2d 791 (1951), 7 NACCA Law Journal 56-58—drank poison, 
offered as gin. 


111. “Natural repulsion toward rewarding intentional misconduct "[ malicious assaults T’ 
is the basic reason for denying award to aggressors, but it “ignores the fact that one purpose 
of the statute is sustenance of the misbehaving employee’s family during his disability ard 
their dependence is not the less because the misconduct is his rather than another's”— 
Rutledge, J. in Hartford Acc. & Ind, Co. v. Cardillo, 72 App. D. C. 52, 58, 112 F. 2d 11, 
foot note 17 (1940)—see note 91, supra. 


The argument that horseplay is a deviation from work was rejected when the horseplay 
took place during a lull or non-working period, as there was “nothing from which employee 
could deviate"—Ransom v. H. G. Hil Co., 326 S. W. 2d 659 (Tenn. 1959). 

Courts have difficult time eliminating tort concepts...per Goldmann, S. J. A. D., in 
Martin v. Snuffy’s Steak House, 46 N. J. Super. 425, 134 A. 2d 789 (1957). 

Playful fualt revives fellow-servant rule which has no place in compensation statutes— 
Cunning v. City of Hopkins, 103 N. W. 2d 876 (Minn. 1960)—flipped raincoat over roof of 
truck's cab and caused sharp turn—instigator fell off—will not read in defences— misconduct 
here not serious enough to be a bar. 


Not abandonment of employment—Eagle-Picher Co, v. McGuire, 307 P. co 145 (Okla. 
1957). o 
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112. Canning v. City of Hopkins, 103 N. W. 2d 876 (Minn. 1960)—same rationale as ‘in 
“aggressor-agsault cases” applied to horseplay-participant case—not wilful misconduct of a 


‘wilful intent to injure another. i 


" Ransom v. H. G. Hill Co., 326 S.W. 2d 659, 663,( Tenn. 1959), a leading case oper 
Burnett, J.—truck driver playfully grabbed another employee by the britches, fell to ground, 
while kifling time on the job—horseplay stemmed from work-connected idleness, nothing 
from which he could deviate—two older cases contra not followed, as current trend to'be 
liberal, and workmen's compensation law “was made for benefit of injured workman.”  . 

McKenzie v. Brixite Mfg. Co., 166 A. 2d 753 (N.J. 1961)—“‘aggressor” goosed a fellow: 
employee who turned suddenly, hit by hot asphalt scraps. 

Crilly v. Baelou, 353, Mich. 303, 91 N.W. 2d 493 (1958)—boys threw shingles at each 
other, despite employer’s warnings. 

State v. Ind. Acc. Commission, 103 Ore. 80, 99, 204 P. 151 (1922)—air hose in rectum, 
causing peritonits and death—compensable. 

William's v. Navy Dept. (U.S. Navy Supply Depot) Docket No. 68 (Jan. 6, 1948), 1 
NACCA Law Journal pp. 9 and 105, 15 NACCA Law Journal 39-40—waiting in line to get 
pay, initiated horseplay. 

Eagle-Pitcher Co. v. McGuire, 307 P. 2d 145 (Okla. 1957)—instigator injured—impulsive 
act not an abandonment of employment, merely an incident of the day's work, involuntary in 
character. 

See also Tilly v. Dept. of Labour & Industries, 52 Wash. 2d 148, 154, 324 P. 2d 432 
(1958)—made remark, face involuntarily held and washed, precipitating breaking of 
aorta—compensable. 

See also Hall v. Carnegie Instiute of Technology, 170 Pa. Super. 459, 464, 87 A. 2d 87 
(1952)—horseplay not a substantial deviation from employment. 

See also cases cited in notes 110 and 111, supra, plus notes 113-115, post. 

113. Boyd v. Florida Mattress Factory, Inc., 128 So. 2d 881 (Fla. 1961)—without rhyme 
or reason, threw a firecracker under dock, blinded eye—such "insignificant antics should not 
be magnified into a constructive abandonment of employment ;" denial of award t eee 

Shepaka v. State Comp. Commissioner, 119 S.E. 2d 821 (W. Va. 1961)—on way 'to 
water cooler, attempted spontaneous full somersault, landed on back, injured. 

. Hayes Freight Lines v. Burns, 290 S.W. 2d 836 (Ky. 1956)—horseplay with fisher 
participant lost eye ; question of fact whether horseplay part and parcel of employment. 


114. Seo notes 110-112, supra. | . 


115. Character and nature of the incident arose out of employment—Cunning v. City 
o Hopkins, 103 N.W. 2d 876 (Minn. 1960)—instigator fell off truck. after he threw raincoat 
over cab of truck. : 


See cages in 112-113, supra. 


. . Law and Fantasy-A few exposures ° 
By : 
The Hon’ble Mr. Justice P. B, MUKHARJI E 


I l 
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Dean, Faculty of Law, University of Calcutta. 


Law is proverbially arid and dry. Its language 
is artificial. Its logic is always strained. Its results 
are unpredictable. To some it is a gamble. To 
others it is abysmal horror. To many it is unintell- 
igible; and therefore it is said to be an “ass”. 
There is some truth in every one of these criticis- 
ms. Equally the other side of the picture is, law 
has produced some of the noblest expressions in 
the literature .of the world, some magnificent 
aspirations of the human heart and the human 
brain and enduring examples of logic as plain, 
clear, “pellucid, and compelling as known to the 
processes of human intellect. Relentless logic 
and forgiving mercy have both woven the fabric 
of law. It has produced philosophy and social 
science Law is life itself. Mr. Justice Holmes 
said "Life of law is not logic but experience". 
Law portrays the whole gamut of human experie- 
nce, psychology and individual and social behavi- 
our, it deals with the whole canvas of human 
life. Jf Roscoe Pound calls law as "social engi- 
neering” then this engineer is called upon to build 
many mansions and structures for many social 
and cultural climates of endlessly changing 
patterns. Í 


But this overall picture of law has never suffi- 
ciently emphasised the place of imagination in the 
world of Jaw. There can be no law without ima- 
gination. The imagination of common law is 
social wisdom. The imagination behind equity is 

° e. 
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instinctive sense of fair play. The imagination 
behind statute law is statesmanship. Law begins 
with imagination. It lives by imagination. It 
ends by imagination. This sounds like heresy. 
Men have acknowledged kinship between literat- 
ure and imagination. It is easy to the eye and 
clear to the perception. A novel ora drama, or 
a poem always has the easily detectable and indis- 
pensable dose of imagination. But law and 
imagination at first sight seem such strange bedfe- 
lows that even our overworked modern ideas 
about co-existence and cohabitation fail to 
recognise, far less acknowledge, their intimate and 
subtle relationship. 


Turning the searchlight on different fields of 
law we can discover the examples where imagina- 
tion inspires law. 

The first fantasy of law is to consider it as 
morality. Law as morality is the first and last 
fantasy in the history of Jurisprudence. It is 
imagination because morality provides the original 
inspiration for law. It is fantasy also because 
such morality is always a local concept for local 
cultures. Imagination of what shoukd be fair and 
good in individual and collective cultures supply 
the content of such morality. Traditional religi- 
ons of Hinduism, Buddhism, Christianity and 
Islam provide such codes of morality. Traditional 
religions have shaped the law more profoundly 
than many jurists are prepared to admit, Ten 
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Commandments and Sermon on the Mount have 
remained law for much longer periods than many 
well-conceivéd statutes. But than in the evolution 
of jurisprudence it is soon realised that law and 
morality drift apart. Many of the law of 
the modern states have not only nothing 
to do with morality but are definitely amoral 
if not anti-moral. An Austin or Hobbes crops 
up to explode the fantasy of morality and 
lays bare the brutish character of law as 
command of the sovereign which must be obeyed, 
irrespective of individual or group conscience 
and its susceptibilities, with blazing “sanctions” to 
go into operation to enforce obedience. A modern 
Goodhart may still be engaged to find the broken 
ruins of morality rattling as dead bones in the 
modern body of law, yet the plain fact is modern 
law has divorced its ancient companion of mora- 
lity. Let this be known that while it is an offence 
to tell a lie in court on oath, Jaw as such does 
not punish lying otherwise. Lies outside, in 
individual and social relationship, are more num- 
erous and more destructive than lies of witnesses 
in court who are still enjoined by their oath to 
“tell the whole truth” and nothing but the truth. 


The second fantasy of law is that it is justice 
Somewhere and somehow law psychologically and 
instinctively gets associated with the notion and 
purpose of justice, Imagination suggests that the 
only excuse for law is that it must render justice. 
If there was none to answer the embarrassing 
interrogation of Jesting Pilate “what is truth”, 
there is equally none to answer “what is Justice’. 
This notion that law is justice is pure f antasy. 
Imagination* and aspiration suggest that justice 
should mould the law. What happens in fact is 
just the reverse. Justice is no longer the mother 
oflaw butis only its product. Abstract justice 
or Justice according to Aristotle or plato no lon- 
ger rules the domain of Jaw. Itis law that not 
only controls but creates justice, Justice accord- 


-—-— 


ing to law is the current legal philosophy and 
practice. Courts perform what is now called 
Statutory Justice. The old fantasy of . natural 
Justice is replaced by the new fantasy of Statutory» 
Justice. We still cling to the name wheh life has 
long gone out of it. ° 


[LJ 

The third fantasy in law is the notion of reas- 
onableness and the reasonable man. Imagina- 
tion suggests that law should be reasonable and 
should conform to common sense. But neither 
reason nor common sense is the strong point of 
modernlaw. I believe it was a wellknown British 
Chief Justice of England who once lamented that 
“law was fast deteriorating into common: sense". 
To-day that lament is unnecessary. The statutes 
of the modern age will confound any judge, court, 
litigant or legislator. Common sense is lost in 
uncommon complexity of modern law making. 
If one is seeking for common sense in the mass of 
provisions of the modern statutes like Town 
Planning Acts and in the still more massive subor- 
dinate rules, schedules and forms having the 
force of; law, then one would be looking for the 
needle in the haystack. The same fate has over- 
taken the once imaginative view of what is “reas- 
onable" or what is the "reasonable man". Sweet 
reasonableness was once regarded the soul of law, 
So much sophistication has gathered round the 
notion of the “reasonable”, that it has now beco= 
me as elusive as common sense In,law. What Ís 
reasonable to a body of reasonable men called 
jurors is not reasonable to the trial judge and 
what is reasonable to the trial judge is not reaso- 
nable to the Courts of appeal. Reasonableness 
shrinks or expands according to tbe Courts and 
forums Such practical questions in law, as what 
is reasonable damage or reasonable compensation 
or reasonable time or reasonable price become 
unpractical dialectics in the processes of law, be- 
fore which even classical Hegelian dialectics pale 
into insignificance, I 
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. ‘The fourth fantasy in law is the theory of 
sanctity of contracts. Here imagination made 
quic inroads upon the sacred precincts of contr- 
tact. Through mistake, fraud, coercion, duress, 
infancy, expectant heirs and many similar notions, 
equity supplied imaginative correctives to the 
theory “of sanctity in addition to the common 
law fantasies of impossibility of performance 
and frustration of ventures. After the fusion 
between common law and equity, the modern age 
has seen new onslaughts on this sanctity in the 
form of periodic revision of contracts, collective 
bargaining and unjust enrichment. In this branch 
of jurisprudence in breaking down inviolability of 
contracts imagination has perhaps played the 
biggest part. Contract is no longer holy. Is 
desecration is hailed, in imaginative parlance, as 
contract humanised. 


The fifth fantasy can be drawn from the law 
of negligence. Neglience in tort is imagination 
par excellence. It is a mixture of halfbaked ethi- 
cs and hard boiled sophistication. It is not illegal 
to be negligent. Negligence is only illegal when 
one issaid to owe a duty. But that duty again 
is not a moral duty of Wordsworthian variety but 
a much narrower idea of a dehydrated legal duty. 
Carelessness per se is not illegal, nor lack of sense 
of moral duty. If to this is added a dash of res 
ipsa loquitor, or novus actus intervenes, or contr- 
ibutory negligence or last opportunity or even 
vicarious liability then we can very well picture all 
the fantasies of “Alice in the wonderland". In the 
modern craze for fairs and exhibitions it is time 
someone thought of a legal exhibition under the 
title of "Disneyland for torts.” 


This is only a small random collection of legal 
fantasies. There are many other fantasies and 
they are acute in some of the new fields of Jurisp- 
rudence such as in constitutional law, administra- 
tive law, and Jabour law. In constitutional law 


the fantasy of freedom operates on a double axis 
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of unlimited guarantées and e ss obligations, 
of relaxed licence and stifled freedom, where every 
molehill is said to be a vast graveyard for liberty 
and every "'hollow"— ness is an invitation for self- 
expression so that every law is suspected to be an 
encroachment of a real or fancied bill of rights. In 
Labour Jurisprudence the imagination for concili- 
ation is always miscarried into increasing labour 
disputes and mounting tensions. In administrative 
law, neither the vituperations of Lord Hewart 
calling up the spectre of the New Despot nor the 
Voltairean Satire of Dr. Allen, nor even the brill- 
iant humour or resplendent imagination of profe- 
ssor Parkinson has succeeded in checking the spre- 
ading fancies of administrative law ^ Parliament 
has no time. Judges have no time. It is only the 
administrators who have the time and necessary 
understanding to make the new practical law. 
Already one hears the distant rumblings that the 
administrators are getting overworked and they 
too will soon have no time. Very soon therefore 
law will come out of slots, brain calculators and 
the new science of cybernetics. Then we will 
have done away with all imagination from law. 
Then will George Orwell’s curse on future literat- 
ure and behaviour as only composed of abbrevia- 
tions, grunts and grimaces will also settle 
upon law. 


It is then that W. H. Auden would still excl. 
aim “A poet's view of law’? in rhyme and meter 
calling “Law like Love" in the following verse :— 

“Law, says the Judge as he looks down his nose, 
Speaking clearly and most severely, 

Law is as I’ve told you before ° 

Law is as you know I suppose, ° 

Law is but let me explain it oncemore, 

Law is the Law. 

Yet law-abiding scholars write 

Law is neither wrong nor right, 

Law is only crimes 

Punished by places and by times, o 


. 56 UNIVERSITY LÀW JOURNAL . 


Law is the clothes men wear? Law is no more 

Anytime,'anywhere Law has gone away. 4 

Law is Go6d-morning and Good-night". And always the loud angry crowd 

Others say, Law is our Fate ; ` Very angry and very Loud, 

Others say, Law is our State ; Law is We 

Others say, Others say —— And always the Soft idiot softly Me.” 
—-0-— 


“Doing is very good, but that comes from 
thinking.......FIll the brain, therefore, with high 
thoughts, highest ideals, place them day and 
night before you, and out of that will come 
great work." 


s] 


am saving money for you next term, 
Daddy,’ announced young Babby, “Pm staying 
for another year in the same class, so you 


š won't have to buy new books." 


` The necessity of having à Law. Institute 
i . - in West Bengal - P 
b o 
The Hon'ble Mr. Justice D. N. SINHA Bof. 


High Court, Calcutta. 


Apropos the headiríg of this article I must 
point out at once that there already exists an 
Indian Law Institute, which was registered at 
New Delhi on December 27, 1956 as a Society 
under the Societies’ Registration Act, 1860. 
Under this Central Institute, which is ` housed 
in the Supreme Court Building, New Delhi, a 
regional branch namely, the Indian Law 
Institute, West Bengal State Unit, was inau- 
gurated in 1959. Nevertheless, until recenly, 
the regional branch has not seen much acti- 
vity. Somehow or other, people in this State 
who are or ought to be interested in law, in- 
cluding students” of the law have not taken 
much interest in it. It is for that reason that 
I have found it necessary to treat this subject 
in the abstract. If we are convinced that in 
theory such an'Institute serves a useful pur- 
pose, then alone can its success be assured. It 
must fulfil a real purpose, otherwise there is 
no justificatign for its existence. 


The first, and logically the ‘foremost ques- 
tion, is as to what is a Law Institute? I might 
tell you at once that prior to 1956, an institu- 
tion of this, sort was not known in India. In 
1956, Prof. L. R. Sivasubramanian, Dean of 
the Faculty of. Law of the Delhi University 
: went for a tour of the United States of 
America and was greatly impressed by the 


‘American Law Institute’ and the service ren- . 


dered by it-to the American people in propaga- 

ting the Rule of Law in that great country. On 

eptember 22, 1956 the Chief Justice of India, 
» 
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several Judges of the Supreme Court, some 
Ministers of the Government of India and 
other eminent lawyers met in Delhi and 
appointed a Committee to “examine (he feasi- 
bility of starting an institute for research in 
law. The Committee was satisfied as to the 
feasibility of such an institute and a constitu- 
lion was framed. An Institute was formed on 
December 1, 1956 and registered under the 
Societies Registration Act on December 27, 
1956. The principal objects of the Institute 
laid down in the constitution are :— 


(a) To cultivate the science of law and to 
` promote advanced studies and research 
in law and its administration ; 


_ (b) To promote the reform of administra- 
^ ‘tion of justice and of law and its 
- healthy development suitable to the 
- social, economic and other .needs of 

“the people ; 
(c) to promote the diffusion of the know- 
ledge of law and its administration and 


“a principles on which they are based ; 


io promote the improvetnent of legal 
education and impart instruction in 
. law and allied fields : and 

(e) to promote the clarification, simplifi- 

cation and systematisation of Jaw. 

“In 1957, the Ford Fondation arranged a 
Seminar at the Stanford University in Cali- 
fornia, U. S. A., for considering. fhe nature of 
‘the research projects:in the Public Law of 
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India. It made a substantial grant for the 
founding ofthe Institute. The Institute also 
gets a financial grant from the Central Govern- 
ment. The first Governing Council was 
appointed by the Chief Justice of India as the 
President, of the Institute. The term of the 
nominated Governing Council expired in 
December, 1958 and a new Governing Council 
was elected. It is now housed in the new 
Supreme Court Building, but a plot of land has 
been given by the Central Government for the 
construction of its own building. The Institute 
publishes a quarterly journal devoted to ori- 
ginal research in law. Several numbers of the 
journal have already been published. The 
Institute has had many distinguished foreign 
visitors and arranged for lecture delivered by 
eminent jurists from all over the world. Men- 
tion may be made of Judge Stephen Chandler, 
Oklahama, U. S. A. who spoke on "Judiciary 
in the United States.” Mr. D. N. Pritt, Q. C., 
ofthe English Bar spoke on "Equality before 
the Law in respect of Indigent citizens and Free 
Legal Aid". In 1959 the Rt. Hon. Lord Den- 
ning, Lord of Appeal in Ordinary in Great 
Britain and Northern Ireland spoke on “Legal 
Institutions in England to-day and to-morrow”. 
“In the same year, the Hon’ble Judge Jiro 
Matsuda, Presiding Judge, Tokyo High Court, 
Japan, spoke on “Japanese Legal Training and 
. Research Institute". 


The Central Institute has held several semi- 
nars and law conferences in various parts of 
India. ME 


The State Unit was inaugurated in 1959 but 
for various reasons, mainly financial, remained 
dormant until December 1961 when it has 
again been revived, and a new Executive 
Council nominated. Itis now housed in the 

` City Civil Court Buildings. The thing to be 
considered is a& to whether it is at all necessary 
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to have such an Institue. Itis sometimes said , ` 


that legislation is made by the Legislature and 
the Courts are there to administer the same 
with the help of lawyers, and it is not ufider- 
stood as to what kind of service can be rendered 
by a law institute. It was this aspect of the 
matter which was in the mind of our President 
Shri Rajendra Prasad, when he was called 
upon to inaugurate the Central Institute. He 
said as follows :— 


“In a country where we have decided to have 
a welfare state, legislation on many subjects 
is an absolute necessity, and when we think 
of the various problems which confront us ' 
and of the ways in which many of these prob- 
lems will have to be solved, when we think 
of the leading pait which law still plays in 
many of them, the necessity of an Institute 
which will devote itself to the cultivation of 
law in a scientific spirit, to its study, to the 
comparative study of the various branches 
and aspects of law and also with a view to 
suggesting reforms not only in the body of 
the law but also in the porcedure and in the 
administration of it, we can realize the 
importance of an Institute like this. 

It is necessary that there should be a body 
which works quietly in an atmosphere 
which is free from the din of Courts and 
also away from the controversy of the legis- 
lature, where attention is paid to the vari- 
ous implications of a particular kind of 
legislation and where legislation which has 
already been adopted is studied for the 
object it has achieved and for*the way in 
which it has been worked. This can only 
be done by an Institute like this.—" 

After referring to the plethora of legislation 

the President further observed : i 
“Under these circumstances, it becomes nes 
cessary for a body like yours £ keep pace 
` € ` 


with the law, to study its implications and 
a from -time to time draw attention of the 
Legislature, draw attention of the judges and 
to draw attention also of the people, speci- 
ally of the Government, to any shortcomings 
dhat there may be and any.good points you 
may come across in them. K is only in this 
way that we can really keep on the right 
path." 


In America, there is an American Law 
Institute, which indeed was the source of inspi- 
ration which brought into existence its Indian 
counterpart. Apart from this, the American 
Bar Association fulfils many roles which are 
unknown in this country. In India, Bar Asso- 
ciations are mere gatherings of lawyers, devoted 
wholly to the task of providing conveniences 
for practising lawyers. It is always situated in 
the proximity of the courts and apart from 
providing a suitable rendezvous: for lawyears 
practising in the Court discharges no other 
function. At least it does nothing forthe deve- 
lopment of law or the study of the law. In 
America, the Bar Association was born in 1878 
with about 75 constituents and has now about 
90,000 members. Apart from its large member- 
ship, its activities are vast and manifold. In 
1900 it founded the Association of American 
Law Schools which has been the centre for dis- 
cussion and,action on the academic develop- 
ment of law. It has been described as perhaps 
the most successful and influential organ among 
those'concerned with any sort of professional 
training in Universities. One of its activities is 
the National Conference of Commissioners on 
Uniform State laws. Statutes drafted by this 
conferene have from year to year been sub- 
mitted for approval at the annual meetings of 
the Association. More than sixty statutes have 
been revised by-it. It has also framed about 
twenty-five model Acts for adoption by the 
various Statés. A dozen or morestatutes framed 
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“The study of law has two sides. 
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by the conference have been enacted in a large 
number of States. The Association has, as 
many as thirty standing committees, dealing, 
among others, with such subjects as jurispru- 
dence, law reform, professional ethics etc. It 
has tried to set high standards in the-profession 
and the judiciary, by formulating canons of 
professional ethics, in the Bar and also canons 
of judicial ethics. i 


In this country, we have nothing compara- 
ble to such an institution. As I have stated 
above, our Bar Associations only cater for 
practising lawyers, by affording them a place to 
sit in, a library to borrow books from, and in a 
few cases some social activities like a dramatic 
performance or a reception. The necessity, 
therefore, of having an, institute like the law 
Institute appears to be quite clear. There are 
numerous problems which can not be answered 
by practising lawyers, because they neither have 
the time nor the occasion to focus their atten- 
tion upon such subjects. Take the question of 
legal education. Once a student of law has 
taken his academic degree and has commenced 
the practice of law, the subject of legal edu- 
cation ceases to interest him. Yet, this is 
a matter which calls for critical attention and 
concerns all who are interested in law, whether 
they practise it or not. The first question that 
have to be asked is as to whether the standard 
of legal education as provided for in our Univer- 
sities is adequate, or requires improvement. 
One side of it 
is purely academic, and the other" is a practical 
side which prepares a student ôf law for the 
future, as a profession and a means of liveli- 
hood. As at present, the latter is considered to 
be of the greater importance. The majority of 
students who take up the study of law intend to 
use it as a means of livelihood, either as a practi- 
sing lawyer or as a law officer in a mercantile 
firm or as a law consultant, The result is that 


J 
` 1 2t k: 


60 


the academic side bor law is greatly neglected. 
This i is why-most of our professors im the. Law 
Colleges are, lawyers who: merely put in part- 
time work. "The State Unit of the Indian Law 
Institute recently entertained Prof. Hamson, 
professor of Comparative Law in the University 
of Cambtidge, at a reception, and the learned 
Professor pointedly drew attention to this as- 
pect of the question. He pointed out that in 
modern countries, the imparting of legal edu- 
cation through practising lawyers has been 
discontinued. The study of law in its academic 
` Side has become so vast.and all-embracing that 
a practising lawyer has not the time ór equip- 
ment to cope with it sufficiently. Legal research 
has: become so complicated and time-consuming | 
that a student of research who intends to em- 
. ploy his faculties seriously, cannot possibly 
have any time left for practising the law as a 
livelihood. It is unfortunately true that the 
finacial returns from the practice of the law is 
_ vastly greater than the return that an academic 
“student of law can expect. Therefore, a pro- 
gressive society must make it worthwhile for 
‘resarch to be carried out if it requires that 
reseafch should at all be done. In other words, 
the State should ensure that those who carry 
on research work in law be reasonably compen- ` 
sated. The service-conditions of law teachers 
‘must be so altered as to attract the best talents 
in the Universities and enable the law teacher to 
-dévote himself to any one or more branches of 
the law. ‘The prevailing impression is that a 
course of legal studies in our Law Colleges is 
‘merely a passport to the practice of law in. the 
Law Courts! One ofthe dangers inherent in 
this is to consider the course of study as a 
mere mans to an end, This leads to the idea 
that the education to be imparted in. law 
schools or colleges need not be either deep or 
thorcugh, and that mere theoretical aspects of 
the law. are te be ignored because they are of 
e s . ©@ : : 
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ds cited in England, Australia and- Canda, 


little use to the practising lawyer. Iti is iought | 
that one should get a degree by s some means or 
other, and that the knowledge of. law, nfiy 
easily be gathered after one starts. practising, 
by being compelled as of necessity to, make its 
closef acquaintance. This is not the | only 
possible danger. ` Those who turn out te be 
succéssful students of law, and for some reason 
or other cannot enter into the profession, are 
often lured away into other services which’ 
provide greater security of tenure than the - 
mere academic pursuit of legal studies.; We, 
thérefore, meet with the very “unsatisfactory : 
position that an academic study of law ot legal 
research i is not paying and offers -no „attraction 
for the best students of law, who alone are fit 
to carry them out. It is not possible!to do 
research with dull students, and .the brilliant. 
students can not afford to do research, since 
they have other more remunerative out- -lets. 
Apart from this anómaloüs position, the fact 
remains that in our Law Colleges and Schools 
we neither produce research students nor do 
we give any adequate training for students 
intending to be professional lawyers. The 
curriculum in our Universities has remained 
„archaic and has scarcely changed with the 
passage of time. During the British times we 
were mostly guided by English law and} prac- 
tice. 
law was either based.on English lgw or inspired 
by it; Now and then some brilliant | jurist 
might have attempted to do some original 
thinking. But by and large, very little of ori- 
ginal thinking emerged. Now that we have 
attained independence, there is no reason what- 
ever why we should remain satisfied with” that 
state of.things. In our courts, we still cite a 
Jarge number of English Cases as also cases 
from the United States, Canada and Australia. 
How long is this io continue ? No Indian case - 


The 
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The reason is that; most of our siatu:e . ` 
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reason is not far to seek. We have not started 
to do any original thinking. Our contríbution 
tó"the science of law is almost non-existent. 
That*is why we “are compelled to spoonfeed 
ourselves from foreign sources. One of the 
functions of a law Institute would be to combat 
this%tate of affairs. It should create the right 
atmosphere for academic research in law and 
its allied fields. It may well be asked why this 
task cannot be entrusted to our Universities. 
I do not say that legal research is not one ofthe 


subjects that is appropriate in a University. In 


fact, in many subjects, our Universities afford 
opportunities for advanced research. In the 
University, attempts have been made to intro- 
duce courses in legal research, but so far it has 
not met with success. The main reason, of 
course, is financial. But the greatest impedi- 


mentis the absence ofthe right atmosphere. 


conducive to research. In such matters, a law 
institute is in an advantageous position, as it 
forms a sort of link between the academic 
lawyer, the students of law and the practising 
-lawyer. It will take a great deal of time to 
divert our best brains into the sphere of - acade- 
mic research. For many years to come, the 
student of law, after taking his degree would 
migrate to the courts as a practising lawyer. 
An Institute of law, if adequetly organised, 
could form a meeting place where the right 
conditions are created for participation in legal 
research, by those who practise law, and those 
who do not. In a small article like this it 
` would be impossible to explain the many ser- 
‘vices that can be rendered by such an institute. 
I will refer only to a few. Let us take the 
question of legal ethics. As a subject it is 
almost unknown to law students in this 
country, and yet, let us see the very curious 
results, A judgment has recently been deli- 
vered by the Supreme Court— "In the matter of 
Mr. “Æ -an adyocate’’. 
, Š; bá 


4 


As appears from the 


o 
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judgment, the facts ae as follows: The 
advocate proceeded against for professional 
mis-conduct was enrolled as an advocate in the 
Allahabad High Court. and as an advocate in 
the Supreme Court- In March, 1961 the Regis- 
trar of the Supreme Court received a letter mar- 
ked ‘secret’? from-the Secretary to the Govern- 
ment of Maharashthra in the Department of Law 
and Judiciary, to the effect that thé said advocate 
had addressed a post-card to the Minister of 
Law in the State of Maharashthra, soliciting for 
work. When the matter was placed before the 
Chief Justice, he directed the Registrar to infor- 
mally enquire of the advocate concerned 
whether the post-card in question had been 
written by him and bore his rubber stamp and 
signature. The advocate admitted that the 
post-card bore his rubber stamp and signature 
and was despatched by him. He also informed 
the Registrar that he had addressed similar 
post-cards to other parties. He added that he 
did not realise that by addressing those post 
cards he had committed any wrong, or breach 
of professional etiquette. The matter was 
placed before a  Committee'of three Judges of 
the Supreme Court by the Chief Justice, and 
upon receiving its opinion a tribunal was 
constituted by three members of the Bar, for 


` holding necessary enquiry into the alleged con- 


duct of the advocate. Before this tribunal, the 
advocate appeared and denied that he wrote the 
post-card or that it was issued from his office. 
The tribunal made a report and was ofthe 
epinion that the advocate was the auother of 


` the post-card although he denied it. Further, 


he did not even realise that in writing that 
letterhe had committed a breach of professional 
etiquette and professional ethics. The learned 
Chief Justice said as follows :— 

.. “It is clear beyond any shadow of doubt that 
the Advocate had addressed the letter aforesaid 
to the Government of Maharashtra, soliciting 
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their briefs : that he had admitted to the Regis- 
'trar of this Court that he had written the post- 
card and otHer such post-cards to other parties, 
and that he did so in utter disregard of his 
position as an Advocate of this Court. It is 
equally elear that his denial of having written 
the post-card, and of having subsequently ad- 
mitted it to the Registrar, was again in utter 
disregard of truth. He has, in this Court, 
condemned himself as a liar and as one who is 
either ignorant of the elementary rules of 
professional ethics or has no regard for them. 
In our opinion, the Advocate has mis-choosen 
his profession. Apparently he is a man of 
very weak moral fibre. If he is ingorant of the 
elementary rules of professional ethics, he has 
"demonstrated the inadequacy of his training 
and education be fitting a member of the profe- 
ssion of law. If he knew that it was highly im- 
proper to solicit a brief and even then wrote the 
post-card in question, heis a very unworthy mem- 
ber of the learned profession. Inany view of the 
matter, he does not appear to be possessed of 
,a high moral calibre, which is essential for a 
member of the legal profession. If anything, 
by adopting the attitude of denial which has 
been demonstrated to be false in the course of 


the proceedings before the Tribunal, he has not. 


deseived well of the Court even in the matter 
of amount of punishment to be meted to him 
for his proved misconduct. In our opinion, 
he fully deserves the punishment of suspension 
from practicc for five years. This punishment 
will give him enough time and opportunity for 
deciding fof himself, after deep deliberation 
and. introspection, whether he is fit to continue 
to be a member of the legal profession. In our 
view he is not. Let him learn that a lawyer 
must never be a liar.” ` 

The important point to be noticed in this 
-case is that the advocate’ concerned was quite 
unaware of thé fact that he was doing any 


x l . 


wrong. He even went to the extent of arguing ` 
that there was nothing unprofessional or other- 
wise objectionaBle in writing a letter go the 
Minister of Law of the Government of Maha- 
rashthra soliciting for work. The reason is that 
in the curriculum of our Universities, the 
subject of legal ethics is not prominent or does 
not exist. I have been informed that arrange- 
ments have been made by the University of 
Madras for starting lectures in legal ethics, to 
be delivered by eminent judges and other 
jurists. This is something which could easily be 
taken up by the Law Institute., Another use- 
ful function that can be discharged by the Law 
Institute is the kind of thing that is being done 
by the Bar Association in America through the 
Association of American Law Schools, by 
revising defective statutes or by drafting statutes 
which would indicate to the members of the 
legislature, the necessary gaps in legislation. 
Legislation is, of course, the prerogative of 
the legislature. Unfortunately, however, the 
members of the legislature who sponsor legisla- 
tion arein most instances not properly equipped 
for that purpose. They may know what the 
country needs, but the framing of proper statu- 
tes is a job for specialists. The result is in-many 
cases most unfortunate. We have a succession 
of scrappy and ill-drafted legislation being pro- 
duced, and the result is that they inevitably find 
their way into the courts, resulting in expensive 
litigations, in the course of which, learned 
Judges have had strong things to say about 
them. It is therefore necessary that training 
should be imparted in the proper drafting of 
legislation and this can be taken up by a Law 
Institute. Another important problem in our 
hands is the plethora of legislation. A. Hamil- 
ton, the great American legal reformer said as 
follows :— 


“It will be of little avail to the people that 
thelaws are made by men 8f their own 
` . ` 


* 24 


choice if the law be so voluminous that they 
cannot be read, or so incoherent that they 
"tánnot be understood ; if they be repealed 
or*revised before they are promulgated or 
undergo such incessant changes that no 
man, who knows what the law is today can 
ghess what it will be tomorrow”. 


What ís required is extensive research in 
order to find out how this mass of law could 
be explored, studied and simplified. Another 
aspect of the matter is to discover the method 
or means of amending and bringing up-to-date, 
important statutes which have become archaic. 
In West Bengal we have two Acts, namely, the 
Calcutta Police Act and the Calcutta Suburban 
Police Act, which where promulgated about a 
century ago. During this interval of time, only 
a few minor amendments have been introduced 
in it but the bulk of the statutes have remained 
as before. To say that they have become inade- 
quate in the existing circumstances would be an 
understatement. They require a thorough over- 
haul. In such revision of out-moded statute 
Laws a properly equipped law institute might 
ve of inestimable value. ` 

Another important function which can be 
discharged by a Law Institute is to bring to- 
gether those who are interested in the law, not 
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only in this country but ta an international 
basis. The proper development of law is im- 
possible within a closed circle. In,order to bc 
progressive, we must necessarily be abreast of 
the times. Recently, the West Bengal State 
Unit arranged for some very interesting func- 


‘tions. I have already mentioned about the re- 


ception that we gave to Prof. Hamson of the 
University of Cambridge. We “also met Sir 
Leslie Munro, the Secretary-General of the Inter- 
national Commission of Jurists, which is an 
institution affiliated to the United Nations, and 
has its head quarters in Geneva. Sir Leslie 
made a very interesting speech on the work that 
is being done by the International Commission 
of Jurisis on the question of investigation into 


.the working of preventive detention acts, in 
' various countries of the world, including Ghana 


and Angola. The tremendous enthusiasm that 
was evident amongst lawyers and students of 
law who were present on these occasions amply 
demonstrate the growing interest for such inter- 
national contacts. These inter-changes of ideas 
“serve to broaden the mind and give rise to the 
exact condition in which research in original 
thinking can possibly flourish, so that we may 
be in a position to make our legitimate contri« 
bution to world-knowledge. 


, Ethics of Advocacy-an aspect 
By 
The Hon'ble Mr. Justice B. N. Banerjee k 


High Court, Calcutta. 


"In the discharge of his office, the advocate 


has a duty ta his client, a duty to his opponent, 
a duty to the court, a duty to the State and a 
duty to himself" (Lord Macmillan—The Ethics 
of Advocacy). 


Are these duties conflicting ? If they are, 
how is the conflict to be resolved ? Denning, L. 
J. attemptéd a solution in Tombling v. Universal 
Bulb Co. Ltd., (1951) 2 T.L.R. 289 (297), 
which has since then been accepted as the 
correct solution. His Lordship said : 


“The duty of a counsel to his client in a 
civil case--or in defending an accused person 
—is to make every honest endeavour to suc- 
ceed. He must not, of course, knowingly 
mislead the court, either on the facts or on 
the law, but short of that, he may put such 
matters in evidence or omit such others as, 
in his discretion, he thinks will be most to 
the advantage of his client.” 


Does this duty include a duty to disclose 
evidence as to the credibility of the defendant, 
as a witness ? This is the question which came 
up for consideration before the Court of 
Appeal in England, in the case of Meek v. 
Fleming (1961) 3 All. E.R. 148 and seems to 
have’ been answered in the affirmative. 


The circümstances in which the aforesaid 
point came up for consideration before the 
Court of Appeal were that on Guy Fawkes 
night, November 5, 1958, there was a disorderly 
crowd in Trafalgar Square ; the plaintiff, who 
is a press photographer, was there with ‘his 
camera for the purpose of taking photographs ; 
he was arrested by the defendant, at that time 


the Chief Inspector at Cannon Row Police 
Station, for disorderly conduct and „taken a 
police tender to the Cannon Row Police 
Station, where he was kept in a cell for long 
hours. If the plainiiffi’s story was correct, the - 
defendant arrested him without proper cause, 
used considerable violence to him and wrong- 
fully detained him in police custody for consi- 
derable time. If the defendants story was cor- 
rect he acted with propriety and was justified 
in arresting the plaintiff and the subsequent 
violence used by him was caused by the . plain- 
tiff’s own violence and resistance. The plaintiff, 
however, was convicted, by a magistrate, on the 


charge of obstructing the police and fined £5/-. 
“On November 17, 1958, the plaintiff caused the 


issue of a writ on the defendant in an action 
for recovery of damages for wrongful arrest, 
wrongful detention in police custody for an 
unreasonable length of time and for assault and 
personal injury. During the pendency of the 
action, the defendant was charged before a 
disciplinary board with offences involving 
deception of a court of law and, was reduced 
from the rank of Chief Inspector to that of 
Station Sergeant. This fact was unknown to 
the plaintiff and his legal advisers but was well- 
known to the legal advisers of the defendant. 
The defendant’s leading counsel, however, 
decided, as a matter of policy, that the fact 
should not be revealed before the court. 


The defendant attended the trial not in uni- 
form, but in plain clothes, whereas all other 
police witnesses were in uniform. Thus there 
was no visible sign of the defendant's altered 
status. He was constantly, additssed by his 

` I 
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colinsel as "Mp. "and aot: by the rank of. ` 


Sergeant, ^ "When thé : defendant - entered the - 
- witness box he was not. asked his nàme and 
` rank if the- usual manner. The plaintiff's coun- 


sel as also the Judge frequently addressed the- 


defindant as “Inspector” or “Chief Inspector" 
and nothing was done to disabuse them: Even 
the defendant, himself gave a brief süminary of 


his: career upto the time when he was Chief - 


Inspector at Cannon Row but made no refer- 


‘nation he was asked : 


been in the force, you. told us, since 1938 9-205 
He answered : > = 
Yes that i is trues”. — l 
That answer Was untrue. 


The defence ‘counsel took diine of ie " 


former status of the defendant in police force. 
In his opening speech hé “said to have stated. 
^ (as the report. in “The Times” shows ) that the. 
„jury had -Dot yet had the opportunity of listen- 
“ing to persons against whom it was- at times. 
` fashionable to make wild and hysterical. allega- 


lions, but who could. not have reached iheir 
` positions: unless they had shown to those-who ^ 
Ë .. controlled.t the: Metropolitan ` Police a. -substan- `- 


` tial degree -of responsibility; They: -were not 
concerned With some newcomer. to the forces, 


- who had just finished his course and- was ot: 


` on. the “street . full. of enthusiasm to arrest the 


` first person he could.: In his final speech hê - is ` 


further :said to have. stated, "tháf.was un“ 
-English, and not What the’ jury- ‘would expect of 


any police Officer, who had passed. through the ` 


seive, been, trained: and risen in rank in the 
Metropolita "Pólice". 


"The.vérsion of the defendant wore: with 

the trial court and Streatfield, J., sitting with -a 

` jury, dismisged the claim ànd entered judgment 
in f&vour of the defendant. ES 


` 


Thereafter, on coming to know of the fact 
that thc defendant had completely deceived 
“both the court and the plaintiff, at the time he 
"gave evidence, about his then status in the 
police force, the - plaintiff appealed and his 


š main ground: of appeal was’: 


“That-at the trial the rank. and status of 
the defendant was by implication represented 
to be that of a Chief Inspector when in fact 


- between the date the matters complained of in 
ence to his reduction in rank. In "cross-exami ü 


the action and the date of trail he had been 


` reduced to the rank ofa Station Sergeant by 
“You are the. Chief: “Inspector, and you have - 


reason of misconduct and the credit of the 
parties was a crucial issue at the trial." 


` The Court of Appeal upheld, the grouad 
and ordered a new trial. Holroyd Pearce, 


=L. J., in delivering the judgment observed : 


“The fact that the defendant's advisers were 
"prepard to act as they did showed the great 
importance which they attached to the facts 
concealed. If one leaves aside for the moment 


“any -question of ethics, the hazards of such a 
.course were extremely great. 
_ police - witnesses 
„truth. (‘since ‘the defendant’s 
-circulated in police orders) the chance of 


With so many 
who might well know the 
demotion was 


somebody in cross-examination referring to the 
defendant .by his. present rank of sergeant, or 


_ letting the truth out in some other way, was 


not negligible. . Had that occurred, or had the 


:plaintiff's counsel known the facts, and elicited 


them in cross-examination, it seems very un- 
likely that the jury would accept the defendant's 
case whén they found how they had been 
deéeived. - Even without knowing the facts, the 
jury-took four hours for their deliberations ; 
"and since the plaintiff's evidence was broadly 


speaking, that of one against so. many, one , ‘ 
` must, T think, conclude that he did well in the 


witness-box.” s = e 
“Where a party deliberately misleads the 
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court in a material matter, and that decption 
has probably tipped the scale in his favour (or 
even, as I think, where it may reasonably have 
done so ) it would be wrong to allow him to 
retain the judgment thus unfairly procured. 
Finis litm is a desirable object, but it must 
not be sought by so great a sacrifice of justice 
which is and must remain the supreme “object. 
Moreover, to allow the victor to keep the 
spoils so unworthily obtained would be an 
cncouragment to such behaviour, and do even 
greater harm than the- multiplication of trials. 
In every case it must be a question of degree, 
weighing one principle against the other. In 
this case it is clear that the judge and jury were 
misled on an important matter. I appreciate 
that it is very hard at times for the advocate 
to see his path clearly between failure in his 
duty to the court, and failure in his duty to 
his client. I accept that in the present case the 
decision to conceal the ‘facts was not made 
lightly, but- after anxious consideration. In 
my judgment the duty to the court was here 
unwarrantably subordinated to the duty to the 
client. It is no less surprising that this should 
be done when the defendant is a member of the 
Metropolitan Police Force on whose integrity 
the public are accustomed to rely." 


“Suggestio falsi went hand in hand with 
suppressio veri. : It may well be that it was not 


` so clear in prospect as it is in retrospect how 


wide the web of deceit would be woven before 
the verdict came to be given ; but in the event 
it spread over all the evidence of the defendant. 
It affected the summing-up of the learned 
Judge, and it must have affected the delibera- 
tions ofthe jury. The defendant and his legal 
advisers, and probably some at least of his wit- 
nessés, on the one hand, were aware of the 
facts, and intent not-to reveal them, in order 
that on the other hand the plaintiff and his 
counsel and the" jury and the judge might 


remain in ignorance, and that, the m 
might be thereby enabled to masquerade as s 
chief inspector ‘of unblemished reputation 
enjoying such advantage as the statys and 
character would give him at the trial. It would 
be an intolerable infraction of the principles 
of justice to allow the defendant to retain a 
verdict thus obtained. I would accordingly 
allow the appeal with costs, and order a 
new trial.” 

It should be stated in fairness to the suiet 
who made the wrong decision not to- disclose 
the change of status of the defendant, that he 
made statement before the court accepting the 
full responsibility for the decision. He said : 


“I indicated last week in the course of my 
argument before your Lordships that I'took 
responsibility for the decision ; I hope that 
the words I used then left the court 
under no misunderstanding ` as to my 
personal responsibility. It is right that I 
should say as emphatically and clearly as I 
can, that the decision not to make disclosure 
of the defendant's change of status was 
mine, and mine alone. Having come to the 
conclusion that this course was justifiable, 
I determind and dictated the policy which 
was thereafter followed during the course of 
the trial. Neither my learned junior counsel, 
Mr. Stabb, nor my instructing Solicitor was 
responsible for initiating or pursuing that 
policy and, indeed, they expressed their 
disapproval of it. ` I thought it right, having 
regard to the observations made *last week, | 
.to make that statement before your Lord- . 
ships in open court, and I am very grateful 
to your Lordships for allowing me to 
make it.” ° 


It appears from the editorial note in (1961) 
2. S. C. A.— Part 21 that thereafter disciplinary 


action was taken against the counsel, a leading 
Co 
` ; 


4 


' | 
member of the Bar, and he has been suspended 
from practice for three years by the Benchers 
- ofthe Inner Temple. 


6 : 
The case is an eye-opener to the members of 


the profession, who have, in their client's 
interest, to make decisions as to which evidence 
to disclose and which not. The tests to be 
applied, in such a case, are if any matter con- 
cerns the credibility of a witness, the counsel 
must neither make a false suggestion as to that 
fact nor knowingly suppress the fact. In such 
a case the duty of a counsel to the court is 
unwarrantably subordinated to the duty to his 
client. The duty is all the more greater when 
the witness is such on whose intigrity the pub- 
lic are accustomed to rely. But uo blame- 
worthiness possibly attaches to the counsel, if 
the factum of discredibility of the witness is 
unknown to him. In the case in point, the 
defendant's solicitor wrote a letter to the 


`. 
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Appeal Court, pending appeal, to the following 
effect : 
“The learned Queen's Counsel jnstructed by 
me was throughout, as I believe you are 
aware, in full possession of all the facts 
relating to my client's past and present 
status and the reasons for his red'üction in 
- rank,.and conducted the case in full know- 
ledge- of these facts in the‘manner he felt. 
was consistent with his duty to his client 
and the court,.and he is fully prepared to 
defend and justfy his handling of the case 
at the proper time if called upon to do so." 
That made all the difference with the 
counsel concerned, because it was his own 
responsibilty to hold back this vital fact from 
the Judge and the jury. | 
Solicitors and instructing junior advocates, 
who have to instruct counsels, should take 
notice of the decision, 


| Indo—Soviet Trade Arbitration ` E 
i I By 


x KALI PRASAD KHAITAN | 


Barrister—at—Law 


1. AN AGREEMENT has been entered into 
between the U.S.S.R.-Chamber of Commerce, 
Moscow, and the Federation of Indian Chambers 
of Commerce and Industry, New Delhi, regarding 
the arbitration clause to'be included in contracts 
between the Soviet foreign trade organisations, on 
one side, and the Indian physical and juridical 
parties, on the other side. The following isa 
copy of the English version of the said 
Agreement : i 


The USSR Chamber of Commerce and the 
Federation of Indian Chamber of Commerce and 
Industry have hereby agreed to recommend 
respectively to the Soviet foreign trade organisa- 
tions and the Indian physical and juridical parties, 
engaged in trade between the USSR and India, to 
include in their contracts the following arbitra- 
tion clause : 


“Any dispute or claim which may arise out of 
the present contract or in connection with the 
same is to be referred, with exclusion of the 
jurisdiction of the ordinary courts, to decision by 
arbitration. 


If the defendant i in such dispute or claim is a 
Soviet foreign "trade organisation, the arbitration 
will be conducted in the Foreign Trade Arbitra- 
tion Commission under the USSR Chamber of 
Commerce, Moscow, in accordance with Rules 


` e of Procedure of the said Commission. 


If the defendant in such dispute or claim is an 
Indian physical or juridical party, the arbitration 
will be conducted by the Arbitration Tribunal of 
the Federation of Indian Chamber of^ Commerce 
and Industry New Delhi, in accordation with 
the Rules of Procedure of the said Tribunal. , 


The award of the respective arbitration will 
be binding upon both parties.” 


The USSR Chamber of Commerce and the 
Federation of Indian Chamber of Commerce and 
Industry have agreed that the competent 
representatives of the foreign Trade Arbitration 
Commission and the Arbitration Tribunal will be, 
meeting periodically for discussing general 
questions relating to the fulfilment of the present 
Agreement. . 


The present Agreement is made in duplicate, 
each in Russian and English, both texts having 
the same force. * 


On behalf and under 
the authority of the 
USSR Chamber of 


On behalf and under the 
authority ofthe Federa- 
tion of Indian Chamber 


November, 17, 1961. 


Commerce. i of Commerce and 
š I Industry 
Sd/- _Sd/- 
M. Nesterov 


Shrlyans Prasad Jain 


ae à m£ opinion, assuming -the “Agreement 
e to be otherwise in- order, it is, on the face of i it, 


vgid, either wholly. or.partly, under Indian law, 
regarded - -a3 


which can by no ` means be 
. inapplicable to the case. .Itis only this narrow 
and specific question which ‘will be dealt with in 
this note. There would be many complex side- 
issues, legal, practical, partly legal and partly 
practical, resulting from the different systems of 
law in force in the two countries directly 
concerned and in other countries which may be 
-indirectly affected. 


Since arbitration is one of the keystones of. 
the: 


modern "business, the- “Tegal position" of 
Agreement, under Indian law, is in ‘itself a 
matter of prime importance. ` 

3.` It seems to.be clear that the Agreement 
is at least partly void... Any stipulation ..for 


exclusion of- the jurisdiction of the ordinary , 
'It has been ŝo provided in 


- courts is void. 
Section 28 of the Indian Contract Act (Act IX of 
1872). The further question is, Is the agreement 

` wholly void er void only to the extent above 
mentioned ? . The answer to this question 
depends upon construction of the Agreement. If 
à contract were to contain & double stipulation 
that any dispute between the parties should be 
settled by arbitration, and that the jurisdiction 
of the ordinary courts: should be excluded, then 

.the first stipulation would” be valid,” 


held ‘since . 1876 
Commenteries on 


( vide 


the Indian Contract Act, 


Eighth Edition by M. C. Setalvad -and Gooderson, i 


° pages . 234-235 ).--My own view is that the 
_ Agreement in "question contains a -double 
` stipulation,. and therefore the stipulation’ for 

reference to decision-by. arbitration is valid, and 
the stipulation for exclusion of the jurisdiction ` of 
the Ordinary courts is void: But unfortunately 
the two stipulations have. not. been disini 


. v. 


and the ` 
second stipulation would be void. So it has been - 
Pollock v Mulla's. 
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placed. . They have been rolled up into one. The 
Agreement form may be used by a .large' number 
of private parties : and it is possible for the 


. contention to be put forward. orf behalf of any 


of such parties that the stipulation for arbitration 
was condiüonal on the stipulation for exclusion 
of the jurisdiction of the ordinary courte. If the 
Agreement be so construed by Court, then the 
whole agreement would be void. 


4. “Then there! is the provision that | “the 
award of the respective arbitration will be binding 
upon both parties". A doubt may arise as to the 
validity of this clause also, having regard to a 
recent ‘Allahabad decision, Union Construction 


Co. (Private) Ltd., v Chief Engineer, Eastern 
Bie EE DM d Arii MER Ps aui ING INGGH, 


Command, Lucknow AIR 1960 All 72, page 78, 
paragraph 14. However, this particular objection 
would not: be of much practical importance, if the 


. jurisdiction of the ordinary courts to treat the 


award as not binding, if the circumstances of the 
case so require, be not challenged. Supposing an 
award is made at Moscow, and one of the parties 
applies to an Indian Court to set the award aside, 
then if the jurisdiction of the Indian Court to do 


- So in an appropriate set of circumistances is not 
*. disputed, -weH and good. Otherwise, the provi- 


sion that the award . will be binding upon both 
parties will be void, and the case will assume 
practical importance. 


5. The paramount jurisdiction of the 
ordinary courts may be invoked to do away with 
any- one :or alt.of the four clauses in the 
Agreement form, in a particular case, provided 


- the-circumstances of that case be Geemed such as 


to lead to such a course. 
6. The earlier Statute law in India was to the 


above effect. The Arbitration ( Protocol and 
Convention ) Act, ( Act No. VI of 1937 ) and 


the general Act. The Arbitration Act, ( Act No. e | 


X of 1940) have maintained the jurisdiction of 
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the Courts in the abdve respects. In fact, under 
the Arbitration Act No. X of 1940, the jurisdic- 
tion has in several important respects been made 
more operative. This Act may cause perplexity 
and dissatisfaction to foreign parties as to some 
of its vital features. More than one judge in 
India has*expressed the view that it is one of the 
worst drafted Acts on the Indian statute book. 
Now that it wil be subjected to the 
scrutiny of many countries, legal problems 
may arise to a greater extent than hitherto 


7. How the Agreement will fare under Soviet 
law has to be pronounced upon by those compe- 
tent to express a view from that angle. If Soviet 
law puts an Indian party under a less favourable 
position than what has been indicated above, 
that, in itself, might be regarded as a ground for 
an Indian Court to deal with the situation accor- 


ding to its notions of justice in the light of the 
Indian law, the benefit of which cannot be denied ° 
to any ofthe parties by agreement contrary-40 


such law. ° 


8. In case it be stated that the above . views 
are legalistic or that the Indian law is too domina- 
ting over the agreement of parties, the answer is 
that the-problem has received much attention in 
Courts, British and India. Although the system 
of arbitration has received due encouragement, 
both in England and in India, from statutory law 
and judicial decisions, yet public interests require 
the paramountcy of jurisdiction of the ordinary 
courts to be maintained to prevent ‘home-made 
law" and arbitrary procedure creeping into 
the solution of even commercial disputes. A 
sovereign state within a sovereign state cannot be 
permitted even in the commercial field. 


0 —- 


Laws too gentle are seldom obeyed ; 


too serve, seldom exeguted. ‘ 


where law ends, there tyranny begins. 


` ° Socialistic Legislation In. india 
š f By U 
Sri S. K MUKHERJEE — "e 


o 


Minister, Local Self Government, Govt. of West Bengal 


To have a review of the socialistic legislations 
passed in our country during the last 10 years 
after Independence—we must have to think of 
the fountain source of the same and their objecti- 
ves which have been laid down in our Consitution. 


There is a chapter in our Constitution part IV 
which in 17 articles cleanly lay down the funda- 
mental principles which should guide the State in 
making laws of the Country and in governing the 
country. They are called Directive Principles of the 
State policy. They clearly indicate that the framers 
of our Constitution did not contemplate a purely 
‘police State’ but a Welfare State—where the 
laws of the State should infrom all Institutions 
of national life, the welfare contemplated is not 
merely in economic sphere, not merely in politi- 
cal sphere, not merely in moral and cultural sph- 
ere but all embracing for building up a nation 
composed of human materials where apart from 
its. economic aspect--dignity of human value has 
been-given equal importance. 


Cumulative effect of all these 17 Directive 
Principles is that through legislation and its imple- 
mentation wë, have to build up a'socialistic pattern 
of society. Without defining anywhere in the 
Constitution or in any legislation what this soci- 


alistic pattern means. Our Prime Minister, the Chief 


architect of bur Constitution states in one of his 
lectures to the Delhi University that—"'It is desir- 
able to avoid precise definition because they lead 
to become dogmas and slogans which come in the 


° b 
° 


way of clear thinking in a world which is rapidly 
changing. But too much vagueness also come in 
the way of effective action. There have to be 
therefore definite goals and some clear motion as 
to how to reach them. 


These definite goals and clear notions are what 
are stated in the Directive Principles of Siate pol- 
icy on which all our recent laws of socialistic 
nature are based. On 21st. December, 1954 the 
following resolution was passed in the Lok 
Sabha :— 


“The house having considered the economic 
situation in India and the policy of the Governm- 
ent in relation thereto, is of opinion that"— 


“The objective of our economic policy should 
be a socialistic pattern of society and towards this 
end the tempo of economic activity in general 
and industrial development in particular should be 
stepped up to the maximum possible extent.” 


Every legislation that has been passed in rece- 
nt years has their fundamental objective of 
transforming a society under the old economic 
order of ‘Capitalism’ to a new economic order of 
‘Socialiam’. - We are peacefully charging through 
laws made in our legislatures from an acquisitive 
society under ‘Capitalism’ to a new disributive 
society of socialism where there will be equal ; 
opportunities for all without concentration of 
wealth and means of production in a few hands. 


Take for instance ; our new fiscaldegislations :— 


“and 
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The Estate Duty Act ; 

The Weakh Tax Act’; 

The Expenditure Tax Act; 
The Gift Tax Act ; 


-e 0 and 


The Companies Amendment Acts ; 
Income Tax Amendment Acts ; 7 
Banking Companies Amendment Act ; 
State Bank Act; — 

Life Insurance Corporation Act ; 
Industrial Finance Corporation Act ; 


They have all been enacted to gradually evolve 
an economic system which would prevent concen- 
tration of Wealth and means of production in 
the hands of a few to the detriment of the comm- 
on man. 


Next category of socialistic legislations are 
complete re-orientation of our land laws through- 
out the country. 


By abolition of princely orders in one-third of 
India, by abolition of  Zamindaries and Taluk- 


daries and chain of intermediaries who used to live 


upon profits of land—cultivated by others— the 
entire land of this.vast country of. ours has 
been nationalised and surplus lands are being 


distributed: to the tillers of the soil and 


| landless peasants through*new dynamic land legisl- 


ation. The beneficial effect of this socialistic 


.legislation on land reforms and nationalisation of ` 


land cannot be better described than from the foll- 
.wing memorable observation from the judgement 
of Chief “Justice S.R.Das delivered in Supreme 
Court in “State of Bihar vs Kameswar Prosad” 
it whould be appropriate to quote the 
same here :— 

"With the onward march of civilization, our 
notions as to the scopo of the general interest of 
the community are fast changing and widening 


_ With the result that our old and narrower notions 


^ 


workers ; 


fields ; 


UNIVERSITY LAW JOURNAL ` E 


as to the sanctity of the private ‘interest of thé 


individual can no,longer stem the forward flowing . 


tide of time and must necessarily give Way to the 
broader notions of the general interest of the 


cummunity.:The emphasis is unmistakbly shifting ` 
. from the individual to the 
modern trend in the social and political philosophy- - 


community. * This 


is well reflected and given expression to in our 
Constitution.” 


In the matter of numerous Industrial and labo- 
ur legislations the fundamental objective has been 
to secure to all workers, agricultural, industrial or 


otherwise, work, a living wage, conditions of work - 


ensuring a decent standard of life and full enjoy- 


ment of leisure and social and cultural opportuni- 


“tes as envisaged'in Article 43 of the Constitution. 


With the above end in view and with a view to 
Secure equal pay for equal work for both men and 


women, to protect health and strength of workers, - 


and also to prevent abuse of exploitation of child 
labour numerous legislations in Industrial and 
labour fields have been enacted ` which may be 
classified under different categories as under :— 


1. Factory and Establishment legislations for ` 


factory workers ; 


 -.2. Plantation legislations for 


plantation - 


3. Mining or -Mineral Legislations— including 


Mining labour Welfare Iegislation ; . 


4. Transport legislation to regulate conditions 
of labourers in Railways, Docks and Airports ; 


5. Child labour legislations—to prevent exp- 
loitation of child labour in mines and factories ; 

6. Wage legislation, such as , 

' (a) Mininum Wages Act; | 
(b) Payment of Wages Act ; 
to secure living wage to- workers in many 


. 1 
ip Social Security legislalions, such as, 
(a) Employees’ State Insurance Act ; ^ 
, (b) Employees’ Provident Fund Act 
(c) Maternity Benefit Legislation ; 


`a 


8. Industrial Relation legislation, such as, | 
(a) Industrial Disputes Act ; | 
(b) India Trade union (Amendment): Acts 
(c) Industrial Development and Regulat- 
ion Act. 7 


The list enumerated above are not exhaustive 
but illustrative. If you pass a cursory glance over 
the current statutes enacted during the last ten 
years in our Parliament and State Legislaturcs, 
you will find that Jaws are being passed with sole 
objective of transforming an old order of society 
and ushering in a completely new order with. revo: 
lutionary changes. .Bven our.law of inheritance 
that have been changed which have recognised 
the right of women to share in paternal property 
has its aim in bringing in a social order in which 
women should not suffer from any inequality with 
men. i 
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Another revolutionary socialistic piece of legis- 
lationis the law of Panchayet Raj whereby the 
entire administrative structure of the country is 
being attempted to be decentralised bv establish- 


“- "ment of village panchayets with wide powers for 


administration in rural areas through elected vill- 
age ‘representative under adult francifise. The 
establishment of Panchayet with numerous powers 
of controlling rural education, sanitation and pub- 
lic health will revolutionise the social and political 
conditions of the entire country in no distant time. 
Even they have been given powers administering 
justice in panchayet courts at village levels. 


The greatest redeeming feature of these socia- 
istic legislations is that there is happening gradual 
and peaceful transformation of society through 
these laws without any violent classconflict 
anywhere, as have happened in various countries 
in different parts of the world. People generally 
are showing great obedience to and respect for 
laws by having recourse to law courts for settle- 
ment of disputes in implementation of these laws. 
This is indeed a happy augery for the future of - 
of our country. 


A 


By 


Industrial Trend i india ` : 


°: D. CHATTERJEE I. A.S. 4 


Labour Commissioner, West Bengal. 


The growth of industries in India has given 
rise to labour problems which have since been 
attracting increasing attention of our country. 
There are various factors responsible for this, 
one,of which is the progressive industrialisation 
of the country and the other is attainment of 
independence of India. In the earlier ages, 
conditions of service were appalling. Excessive 
hours of work, non-restriction of ages of the 
workmen in the factories wêre quite common. 
The mark of the development in the industrial 
sphere came up with the introduction of Facto- 
ries» Act which restricts working hours, over- 
time, sanitary conditions, protection against 
unwholesome climate of the factory etc. During 
the first world war it was noticed by the 
ruling class that unless improvement could be 
made in the living conditions of workmen, 
production would hamper and jeopardise the 
war efforts. Soon after the war, the industrial 
development had to be retained and it was 
considered that labour could not be ignored. 
With the passing of the Trade Unions Act in 
1926, association of workmen for the better- 
ment of their conditions was recognised under 
the law. 


A question may arise why it was necessary 
for the legislation to regulate the conditions of 
work of the working class and why govern- 
mental machinery acted to adjust the industrial 
relations. Workers were ununited and poor. 


Naturally they could not assume the bargaining 
position against their employers who were 
united and solvent. Hence it was the govern- 
mental machinery that came for the support 
of the workmen and for the better production 
itthought that the conditions ofthe working. 
class should be improved. Hence State -inter- 
ference in the industrial sphere came and 
imposed its statutory right to make the employ- 
ers to follow certain rules and regulations 
hereto unknown. Further in an underdeveloped 
country the State can not look unconcerned 
when a dispute occurs in an essential industry 
and stoppage of work is likely to cause consi- 
derable inconvenience to the public. Along 
with this, another political factor inspired the 
ruling class to regulate the conditions of labour 
by legislation obviously to avoid political or 
personal influence on the workmen. 

In the modern industrial ‘society the State 
cannot afford to siton the fence and witness 
as an unattached spectator. The prosperity 
of the State depends on the prosperity of its - 
industries and hence the governmental machi- 
nery has to keep constant watch and even to 
participate and negotiate in industrial disputes. 
Even State intervention for the security and 
economic reasons has become necessary as the 
employers are well-organised and can bear the 
stress and strain of bad days. 

It may be remembered that in the pre-indep- 


é ` 


. egdence period under Govt. of India Act, 1935 
labour was a concurrent subject and both the 
Central ànd provincial Governments were 
authorised to make laws thereupon. `The exe- 
cutign of the Central Acts was vested only on 


the provincial Govts, except in regard to. 


centrally controlled institutions. Under the 
present constitution of Republic of India, 
however, while labour continues to be a con- 
current subject the Union and State Govts. 
both have authority to make laws. The Union 
Govt, has also the power to administer its own 
laws all over the territory of Indian Union. 
This has improved the whole position. . 


It is also important to note that the "recent 
trend in labour legislation is passing of laws 
regulating industrial relations and also other 
conventions and agreements reached in high 
level conferences like All India Labour Confer- 
ence etc. The amendment of Industrial Dis- 
putes Áct in certain matters have ensured social 
securities which were unknown in the past. 
These are benefits in the shape of Lay off 
benefits and Retrenchment benefits etc. Besides 
the laws regulating the industrial relations i.e., 


relation between employers and employees, ` 


other Acts like Standing Orders Act, Provident 
Fund Act. Employees' State Insurance Act, 
Minium Wages Act, Maternity Benefit Act, 
Plantation Labour Act have come to ameliorate 
the conditions of labour in Mieten 'spheres 
of industrial belt. 


In tracing out the evolution of the concilia- 
tion machinery as a measure of governmental 
intervention.for the prevention and cure of indus 
trial disputes, three distinct stages were evolved. 
The first stage is characterised by the absence of 
‘industrial unrest and consequent inaction of the 
Govt. ` As early as 1860, Govt. of India passed 
the - Employers and Workmen. Dispute Act, 
-1860, with thE objegt of providing. for speedy 

4 
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and summary disposal of disputes concerning 
wages of workmen in the Railways; Canals and 
other Public Works. This Act made breach of 
contract a criminal offence and its administra- 
tion was entrusted to the Magistratgs. This 
earliest piece of legislation is further characteri- 
sed by the absence of any provisions for 
conciliation machinery ; the Act. was subse- 
quently repealed by the Employers and Work- 
mens' Disputes Repealing Act, 1932. The next 
period in the history of evolution of conciliation 
machinery starts with the concession of the first 


world war. Although as a representative of the 
public the State was under obligation to inter- 


vene for the prevention and settlement of trade 
disputes, . Govt. in those days maintained 
"Laissez Faire" policy. "The result was soaring 
prices of foodstuff and disproportionate wages 
which brought serious complications and discon- 
tentment among the working class which led to 


- series of strikes in 1920. The strike wave 


continued for some time to come with the 
increase in the number of trade unions. It was 
at this time, the historic Ahmedabad Textile 
Labour Association was formed by our reverred 
Father of the Nation Mahatma Gandhi. At 
this stage Govt. came forward and appointed 
two committees in Bengal and Bombay in 1921 
to find out remedial measures against the 
countrywide industrial unrest but the two 
committees recommended quite opposite 
remedies, The Bengal Committee recommended 
for the formation of joint Works Committees as 
against introduction of legislative" measures for 
governmental intervention basing its suggestion 
on the success of Works Committees in 
England and America. 'The Bombay Committee 
took the British Industrial Courts Act, 1919 as 
the. model and advocated establishment of 
Industrial Court of conciliation. 


- The recommendations of neither of these 
committees were given effect'to, After a^ good 


o 
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deal of deliberation, Central Govt. passed the 
Indian. Trade "Disputes Act in 1929 -with the 
object of providing conciliation machinery for 
the peaceful settlement of industrial disputes 
and prohibiting lightning and political strikes 
and lockOuts in public utility concerns making 
them illegal if resorted to without 14 days” 
notice. For the first time in the history of 
Indian Labour legislations provisions were made, 
for the investigation and settlement of disputes 
through conciliation proceedings, Conciliation 
machinery consisted of Board of conciliation 
with an independent Chairman. The Act did 


not make any provisions fer the appointment of. 


Conciliation Officers. In:view of the compli- 
cated nature of the machinery for enquiry and 


conciliation, the Act practically remained a dead: 


letter in the Statute Book. It was not availed 
of by any workmen or union in India. In. the 
meantime Royal Commission on Indian Labour 


in 1931 was set up which recommended three. 


methods for- the prevention -of industrial 
disputes. , These were development of sound 
trade union, appoinment of Labour Officers and 
the formation of Works Committees. The 
Commission was unmindful about the introduc- 
tion of conciliation machinery. The Indian 
Trade Disputes Act of 1929 which was brought 
into existence for a period of 5 years -only,~ was 
made permanent in 1934. Govt. of’ Bombay 
went ahead with.the industrial legislations and 
passed the Trade Disputes ( Conciliation ) Act, 
1934 which provided for Labour and Concilia- 
tion Officers with the powers to hold concilia- 
tion proceedings. The Bombay Govt. subse- 
quently brought out another progressive Act 
under the name of provisional measures for 
declaring,strikes and lockouts illegal during the 
pendency of conciliation proceedings. "The Act 
conferred a certain amount of legal status by 
imposing a baz on the disputants for launching 
strikes and locRouts during the pendency of 


conciliation proceedings. As a result the credit ^ 
of introducing a fullfledged compulsory concilff- 
tion machinery “undoubtedly goes to Bombay 
Govt. In the same year Central Govt. amended 
the Indian Trade Disputes Act of 1929 on the 
basis of Bombay experiment which authofised 
the Central and provincial Govts, to appoint 
officers for mediating. in trade disputes or 
promoting settlement of industrial disputes. The 
second phase in the evolution of conciliation 
machinery ends with the general expectations 
of its function, The final phase in the develop- 
ment of conciliation machinery is arrived at 
during the second world war, In order to avoid 
stoppage of production by strikes and lockouts, 
to meet the requirements of war, Govt. of India 
brought in Rule 81A to the Defence of India 
Rules in 1942. This rule dealt with avoidance 
of strikes and lockouts. It provided for the 
compulsory reference of industrial disputes for 
conciliation and arbitration, There were 
measures similar to that of U. K. and U. S. A 
which incorporated compulsory methods of 
settlement of disputes by State intervention. 
The passing of Industrial Disputes Act, 1947 by 
Govt. of India for the purpose of having some 
permanent legislation incorporating the guiding 
principle of Trade Disputes Act of 1927 and 
retaining the mechanics of Rule 81A of Defence 
of India Rules marked the beginnjng of a new 
policy for introduction of the system of concilia- 
tion hitherto unknown in India. With this 
statute, the conciliation machinery was thoro- 
ughly overhauled and it was brought within 
the early approach of the Indian working class. 
Since then the machinery has been rendering 
yeoman service throught the country. 


I have given a brief description ef the stages 
of development of conciliation machinery and 
the enactment i. e. the industrial Disputes Act, 
1947 a machinery to deal and introduce different 
system of dealing with industrfal relations at 

` 


different stages., The stages without the State 
illtervention begins with Works Committees or 
discussion of the management and the work- 


men an bipartite basis, failing which there is” 
industrial , 


the method of conciliation of 
disfutes. The matter without creating any 


chaos can be settled through courts or tribu- : 


nals. For the first time the opportunities were 
extended to the workmen to solve and develop 
their industrial relations at different stages. 


In the conclusion I would like very much to 
emphasise on the question of settling of indus- 
trial disputes out of courts. Such a procedure 
has been found to be lengthy and with this idea 
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in view Govt. of India repealed the Appellate 
Tribunal considering a speedy disposal of cases 
but even then the desired effect is still lacking. 
In order to divert this legal procedure various 
alternate avenues are being searched to 


` compromise industrial disputes on Voluntary 


basis. The voluntary arbitration, joint consul- 
tative bodies, workers’ participation in manage- 
ment, Evaluation Committees are being serious- 
ly considered to replace the legal procedure. If 
the co-operation of industry and labour is 
assured disposal of industrial disputes will be 
done at a -definite speed and this will ensure 
higher productivity and consequent prosperity 
of the country. 


“O peace, Divine harmony, serene music of the 
soul set force, wherein are mingled joy and sorrow, 


death and life, the nations at war, and the nations 
at brotherhood I love-you, long for you, I shall 


win you.” 


—Romain Rolland 


Crime and Corporation 
By 


Dr. BHUPEN N. MUKHERJEE 


: : ; Barrister at Law, Vice-Principal 


Corporate Immunity : Historical 


Formerly corporations were entirely outside 
the criminal Law. When a crime -was commi- 
tted by an order of a corporation, criminal 
proceedings could only be taken against the 
separate members in their personal capacities, 
and not against the corporation itself, for 
instigating the offence. It. was they, and not 
the corporation, who were guilty. ! 


Insupport of this immunity of bodies 
corporate at least four distinct agruments could 
be advanced. First, there was the technical 
rule in England that “Criminal Courts expected 
prisoners to stand at their bar, and did not 
permit “appearance by attorney’ ;"? and a 
corporation having no real existence could not 
possibly take the trial Now a days, however, 
& corporation may appear by a resptesen- 
tative.? Secondly, it could be argued that since 
& corporation had no actual physical existence 
it could have no will of its own, and therefore 
could have no guilty will necessary for criminal 
liability.* Thirdly, even if the legal fiction that 


1 


gives a corporation an imaginary existence: may 
be inveigled into granting it also an imaginary 
will, yet the only activities that could be logi- 
cally related to the fictitious will would be 
those that are connected with the purposes 
which the corporation was created to serve. 
In that event no corporation could compass a 
crime. All crimes would be ultra vires. Finally, 
a body corporate is actually bereft not only of 
mind, but also of body, and therefore, incap- 
able of usual criminal punishments. “‘Can you 
hang its common seal-?’ asked an advocate in 


“James IPs days (8 st. Tr. 1138)" ^. Even to this 


day, as will be seen presently, the impossibility 
of hanging or imprisoning a corporation sets a 
limit to the range of its criminal liability. 


Need for abolition of immunity 


The growth of commerce during thei last 
hundred years or more has brougHt into exis- 
tence so many bodies corporate that grave 
public danger would have attended any conti- 
nuance of this immunity from criminal liability 
of corporations.? Therefore it has new become- 





(1) Cf. Pollock and Maitland, I, 473, 661. 


(2) Kenny’s Outline of Criminal law, 16th Edn., 1952, p. 63. 

(3) See Summary Jurisdiction Act, 1879 : S. 49, and Criminal Justice Act, 1925: S. 33. : 

(4) In civil actions for tort also, doubts were long entertained as to holding a corporation liable for those 
torts in which ‘express malice’ is necessary. Contrast Abrath v. N. E. Rly. Co. (1886) 11 App. Cas 247 
(H. L.) with Chuter v Freeth & Pocock Ltd. (1911) 2. K. B. 832. 

(5) Quoted from Kenny's Outline qf Criminal Law, 16th Edn., 1952, p. 63. 

(6) See Burrows,s The responsibility of Corporations under Criminal Law,’ in Journal of Crim#nal Science 
(1948) I, 1; Welsh, ‘The Criminal Liability of Corporations’, 62 L. Q, R, 345, & ` " 
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Settled taw that corporations may be indicted 
by their corporate names and that fines may be 
imposed upon tlie corporate property. 


Intreducfion of corporate liability by Courts 


. The first practical inroad upon the theori- 
tical immunity ofa corporation was made by 
drawing. a distinction between offences of non- 
feasance and those of misfeasance. In the case 
of a criminal misfeasance the servant or agent 
of the corporation who actually did the crimi- 
nal act could always be proceeded against, but 
no indictment would be available in the case of 
a nonfeasance where the omission could not 
be imputable to any individual agent or servant 
but solely to the corporation itself. In the latter 
circumstances, therefore, a criminal act i.e., 
non-feasance-would go  unredressed if the 
corporation was allowed to enjoy the immunity 
discussed above. Hence, in the case of Reg. 
v. Birmingham and Gloucester Rly. Co." an in- 
dictment for non-feasance-in omitting to repair 
a highway - was allowed against a corporation 
in 1840. Six years later the principal of cor- 
porate liability was also extended to a case: of 
misfeasance where railway company was in- 
dicted for obstructing a highway by work per- 
formed in a course not conformable to the 
powers conferred by the company's Act.? 


Judicial pronouncement on Criminal liability of 
; Corporations in India. 


Following these English cases on criminal 
liability of corporations, the Calcutta High 
Court, as early as 1878, observed that, “It is 
not disputed, nor could it be disputed........ Nu 

..—....thàt the Corporation of the Town of 
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Calcutta....... uses esee A ars is liable under the 
Penal Code to be prosecuted for a nuisance in 
the same way as if the offence had been 
committed by an ordinary individual. A Cor- 
poration may be proceeded against crimi- 
nally, as well for a misfeasance as for a 
nonfeasence.” ° 


A recent attempt to establish the proposi- 
tion that a limited liability company cannot be 
the subject of an indictment, that is, cannot be 
tried in a criminal court, was made in India, 
on the basis of an English decision (9a). But 
the High Court of Calcutta repelled the con- 
tention by showing that while under the English 
interpretation Act of 1889 the expression 
*committed for trial” meant committed to prison 
with a view to being tried before a judge or 
jury, such interpretation of the expression has 
not found a place in the Indian law. In Indian 
law, ‘committed for trial’ or being prosecuted, 
does not mean, being actually detained in a 
prison. 


“Therefore, the reason given why a limited 
liability company could not be tried in England 
cannot be applied to the case of a limited 
liability company in India,” (9b) 


Legislative approval of Judicial pronouncement on 
on Liability. 


The principal of criminal liability of cor- 
porations inunciated first by ihe judicial deci- 
sions has since received legislative approval. 
In England, the Interpretation Act, 1889,19 
provides that in the construction of every 
statutory enactment relating to “an offence, 





(7) (1840) 2 Q. B. 47 = (1842) 3 Q. B. 223 = 114 E. R. 492. 
. (8 Reg. v. The Great North of England Rly. Co., (1846) 9 Q. B. 315. 


Also sce Reg v. Scott, 3 Q. B. 547. 


(9) Empress v. Municipal Corporation of the town of Cal. (1878) I. L. R. 3 Cal, 758 (762) per White, J 1, 
(9a) The King v. Daily Mirror Newspaper Ltd., (1922) 2 K. B. 530. 
.(9b) Anath Bandhu Samanta v. Corporation of Calcutta, A. I. R. (1952) Cal. 759 (761). 

(10) 52and 53 Vict. c. 63, s. 2. also see Pearks v Ward, (1902) 2K Bl, 0-7 
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whether punishable on indictment or om 
summary conviction, the expression ‘person 
shall, unless a contrary intention. appears, in- 
clude a body corporate. i 


` Similary in India, both under the Indian 
Penal Cade !! and the General Clauses Act 13 
the word 'person* includes a corporation. 
 nspite of this legislative approval, it must, 
however, be borne in mind that the gravity or 
the nature of an offence may be sufficient to 
show: that the legislature did not intend that 
bodies corporate were-capable of committing 
it It has been well said about English 
Statutes that, “Now everybody agrees that 
prima facie the word ‘person’ in an Act of 
Parliament includes that artificial kind of per- 
son which is called a limited company, but 
there may be points in the particular statutes 
‘or in the subject —matter which show'that in a 
particular case the word “person” does not in- 
clude a limited company." !? “Similar pronoun- 
cements have also been made in this country 
about Indian Statutes. 
“to hold that it (a corporation) is capable of 
committing crimes punishable with imprison- 
ment without option of a fine would to 
hold. „the law inconsistent because it is not 
possible to so punish a corporation. Therefore, 
in'such sections of the penal law as prescribe 
imprisonment for an offence it must be held 
that the word ‘person’ used. in “such sections 
means not a Persona ficta but an individual, 
Otherwise there would be inconsistency in the 
context which case is excluded by the General 


It has been said that, - 
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Clauses Act. 


Therefore such words could not includg 
Company or Association whether corporate 
or not.!* 


Limits of Criminal Liability of Corporations 
(A) NATURE OF PUNISHMENT ° 


The nature of punishment prescribed for 
an offence obviously sets a limit to the range 
of criminal liability of a body corporate. It has 
been generally held that the impossibility of 
hanging or imprisoning a corporation ‘would. 
give it immunity from prosecution for such 
crimes as treason or felony,!5 and that it could 
not be indicted for misdemeanours involving 
personal violence (e. g. assault or riot) or 
offences for which the only punishment is 
imprisonment.t® On this view a body, cor- 
porate can only bc prosecuted, as such, for : 
offences which are punishable by a fine. Thus, ` 
while a corporation can be indicted. and fined 
for nuisance or for libel published by its 
order,!* it was doubted if it could be indicted 
for a burglary, or any other offence which was 
too grave to admit of being visited by a merely 
pecuniary penalty. E 


(B) NATURE OF OFFENCE | 
Again, there are some “offences, such as 
perjury and bigamy for instance, which a corpo» 
rotion or alimited company, hot being a 
natural person, cannot commit vicariously or 
otherwise.!? For the offences, which it is physi- 
cally impossible for a body corporate to 





d1) Act XLV of 1860:S.11. > í os 
(12) Act X of 1897: S. 3 (42) 
(13) Orpen v. Haymarket Capitol Ltd., (1931) 145 L. 


4y- Punjab National Bank v. Gonsalyes, Bunder, 
142 (143). 


(15) R.v. Cory Bros., (1927) 1 K. B, 810. 


(16) Pearks, etc., Ltd. v. Ward, (1902) 2 K. B. 1; Hien Hulton Ltd., (1909) 2 K. B. 93 


(17) ‘Pharmaceutical Society ` v. London, etc. Associa! 


Pus . 
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* tommit, e, tape, à corporation cannot be 
`eNminally proceéded against. ? 


(C) MENS REA 


Another limit to the corporate criminal 
liabflity is the question of mens rea. Under the 
general principles of criminal law mens rea is 
necessary for an offence, and it cannot be raised 
by implication in the case of a body corporate 
which is merely in abstraction. There are, 
however, a few exceptions to the general rule 
that there should be something like mens rea, 
ie. an evil intention, or a knowledge of the 
wrongfulness of the act, in a crime. In these 
exceptional cases, where mens rea is not strictly 
a constituent element of the crime, there is 


nothing to prevent a corporation from becoming 
criminally liable. 


These exceptional cases, according to 

Wright, J.?? fall under three principal heads : 
First, the class of acts not criminal in any real 
sense but are in the public interests prohibited 
under a penalty. The second class of cases 
are those of public nuisances where an employer 
could be held liable on an indictment fora 
nuisance caused by workmen without know- 
ledge and contrary to orders of the former.? ! 
Lastly, there are those cases in which the 
proceedings, although criminal in form, are 
"really a summary mode of. enforcing civil 
rights. Examples of these are—unintentional 
trespass in pursuit of games,?? unconscious 
dramatic piracy,?? etc. 


That tht element of mens rea is a. factor lo 
be reckoned with before a corporation may be 


sÍ 


made liable for an offence is recognised in 
India.!? There is a judicial remark that, “It is 
true that it is only in limited class of cases that 
a Company can commit an offence. These 
must be ca es in which mens rea is not essen- 
tial and must be cases in which it is pdšsible for 
the Court to pass a sentence of fine only. For 
& Corporation is incapable of forming a crimi- 
nal Intention... ... 714 


In the case just cited, the learned Judicial 
Commissioner of Sind put a further limit to 
the criminal liability of a coiporation on the 
ground of ultra vires when he said, “It is as I app: 
rehend, however, necessary that the act charged 
against the Company should be one which is 
contemplated in the Charter or Articles of Cor- 
poration as being capable of being performed 
by the Corporation or must be intimately con- 
nected with its statutory or legal obligations. A 
Corporation cannot commit murder or treason 
for such an offence presupposes commission of 
acts wholly utra vires on the part of the 
Company.”!4 Itis, however, submitted that 
the better view for not proceeding against à 
body corporate for murder or treason would be 
upon grounds of punishment and not of ultra 
vires. Indeed, it was held in the Coutt of 
Criminal Appeal in England that in the case of 
murder where the only putishmett the court 
can impose is corporal, “the court will nol 
stultify itself by embarking on a trial in which, 


_ ifa verdict of Guilty is returned, no effective 


order by way of sentence can be made” against 
a corporation. !? : 





(19) 
759 3 (1952) Cr. L.J. 1480. 


Anath Bandhu Samanta v. Corporation of Calcutta, (1954) I. L. R. 1 Cal. 4032 A. L R, (1952) Cal. 


(20) Sherras v. De Rutzen, (1895) 1 R. B. 918 (922). 

(21) R. V. Stephens, (1866) L. R. 1 R. B. 702. O. v. Medley, (1834) 6 C. & P. 292. Barnes v. Akroyd, (1872) 
L. O. 7 Q. B. 474. 

(22) Modern v. Porter, (1860) 7 C. B. (N, S.) 641-29 L, 1, M. C. 213. ° = ui 
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Principles relating to. Extension of Criminal - 
^ Liability of Corporations 


' For some time the extension of the criminal 
liability of bodies corporate was effected by 
borrowing from the law of tort the notion of 
vicarious liability of a master for the acts of his 
servants.?* But the inadequacy of-the notion 
has led the courts towards making the corpora- 
tion directly responsible, by the-invention of the 
-legal fiction that the elements of criminal 
liability present in the responsible agent of the 
corporation can be ‘imputed’ to the corporation 
_itself.¢ Thus where the responsible agent of a 
company, acting within his authority, produced 
document on its behalf, which he knew to be 
.false and by which he intended to deceive, his 
intention was imputed to the company ;?^ the 
„divisional court held that it was erroneous to 
Suppose that a body corporate could not be 
` guilty of offences charged on the ground that 
_ there was implicitin their commission an act of 
“will or state of mind which could not be 
"imputed to a corporation. The offences in this 
case'were, however, statutory in the sense that 
*the prosecution was under a regulation which 
"had the force of a statute. In a subsequent 
ease! *- the Court of Criminal Appeal held that 
'a limited liability company can be indicated 
cvcn at common for a conspiracy to defraud. 


In a case of the Bombay High Court,?9 
though strictly not of criminal nature, where 
the Municipality of Thana was sued for 


à 
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(24) See Kenn’s Outlines of Criminal Law, 16th edn., 1952, p. 64. ° 
(25) Director of Public Prosecutions v. Kent and Sussex Contractors Ltd., (1944) | K. B. 146, 
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damages for malicious prosecution’ of the, 
plaintiff, the High Court passed a decree a gainst 
the Municipality, for Rs 600 together with costs, 
holding the action of the Municipality to be 
malicious. It is well-known that in ar action 
for malicious prosecution the- plaintiff has to 
prove not only that the prosecution was inStitu- 
ted against him without reasonable and proba- 
ble cause, but that it was instituted maliciously, 
i. e., from an indirect and improper motive and 
not in furtherance of justice. Therefore, in 
holdingagainst the Thana Municipality the High 
Court of Bombay imputed malicious motive 
to the Municipality, which was a body corpo- 
rate. In an earlier case,?" however, the same 
High Ceurt doubted whether a municipality 
could be held liable for malice imputed to its 
‘Secretary, but it was not necessary there. to 
decide the point. 


In conclusion it may “be stated that the 
formulation of clear principles of criminal 
liability of corporations has not yet been 
accomplished, although its need is ‘being 
‘strongly felt, especially when in the modern 
world transactions of all kinds are increasingly 
carried out by a large number ‘of corporate 
associations. “It is obvious that in many cases 
it is only by prosecution of the company that 
justice can be done. It may be difficult to 
ascertain the actual employee of the Company 
who is responsible. He may have even left 
the services of the company and it D be 
"impossible to trace him.” 14 


& 


[26) Chhaganlal Sakerlal v. Municipality of Thana, A. T. R. (1932) Bom. 259. 
(27) Town Municipality of Jambusar v. Girjashankar Narsiram, (1906) I, L. R. 30 Bom, 37 (48). 
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Crime and Punishment in Bengal Immediately before 


the Advent of the British and thereafter, 


By 


Ñ SHRI SAMIRAN SEN 
Deputy-Sheriff & Marshal, High Court, Calcutta. 


Until the Indian Penal Code came into 
operation, the English Penal Code aad to a 
considerable extent the Mahomedan Criminal 
Law were in force in Bengal. 

Although the East India Company assumed 
the Dewani of Bengal and thereafter assumed 
the responsibilities of the administration of 
. Civil Justice (1765-1772), it was the Deputy of 


the Nawab who still continued to remain in ` 


charge of the administration pb Criminal 
Justice therein. 


The characteristics of Mab qani Crimi- 
nal Law were that the punishments provided 
therein were of cruel nature. - Some instances 
of punishments under the Koranic paw are 
given below :- ; 


_ Nature of Crime - . Punishments. 


1. Theft —Amputation of right 
hand. 
26 High-ivay robbery —Mutiliation of hands 
(simple) and feet. 


3. Highway robbery —Crucifixion by the 


with murder sword till dead. 
4. Adultery | —Stoning to death. 


. Prior to 1860 back upto about 1800 the 
Criminal Law P dran was administered in 


L4 


the then Presidencies of Calcutta, Madras and 
Bombay. -But the Mofussil Courts still -were 
mainly guided by the Mahomedan Criminal 
Law as amended from time to time by the 
Regulations of the Local Governments. 


Although the gruesome punishments of 
Mahomedan Law were not to be found in the 
Criminal Law of England, yet the latter too 
did notlack in Severity of Punishments. Ex- 
hibitions on the pillory (a wooden frame, 
supported by an upright pillar or post, with 
holes through which the head and hands were 
putas a punishment solely to ridicule the offen- 
der before the public) on more than one occa 
sion, flogging at market place, branding on the 
hands, selling ‘transports’ into bondage to the 
American Planters, severe labour and priva- 


. tion. were the types of punishment in the 


armoury of the administration of Criminal 
Justice under the English Penal Laws. To add 
to this, capital punishments were* inflicted not 
only for murder but also for Other lesser 
crimes, "Even women were flogged publicly. 
Executed criminals were kept hanging on 
Gibbets (Poles with a cross bar from which 


- criminals were suspended after execution). 


Punishments to convicts in the Jail for 


- breaking the discipline in Jail were also severe 
.and savage. 


Chaining and feéttering, lodging 
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in dark and damp dungeons and under- 
- ground cells and death from starvation by 
hunger and by cold were the forms of weapon 
‘of punishment in the hands of the Jailor 
which he could exercise at his sweet will to 
prevent, breach of discipline in Jail. 


Motivated by human consideration the 
Britishers put an erd to the forms of punish- 
ment provided in the Mahomedan Law, but 
the punishments substituted by them as deli- 
neated above were distasteful to the same 
degree to the people they ruled over. 


. May be, that the punishments under the 
Mahomedan Law and the English Law com- 
pared favourably to the primitive types of 
punishment, yet to modern ideas not only 
they compared unfavourably but -were hor- 
rible in the extreme. In the latter context, 
to-day one would black-ball in the same 
manner the primitive types of punishment as 
well as those prevailing during the Moghul 
Supremacy and the early part of the British 
rule in this country. 


Amongst the primitive types of punish- 
ment, that we come across, the notorious of 
them were the following :— 


(a) 
(b) 


Throwing the culprits in hot liquid, 
,Dismembering the Pinna (outer ear) 
and point of nose and blinding 
: the eyes and removing the tongue, 
' (c) Drowning by weight placed on chest, 
(d) Throwing before ferocious animals 
and*under the feet of elephants, 


Deporting to leper colonies so that the 
culprits may catch the contagion of 
leprosy, . 


(e) 


Tying up on horse back and letting: 
lose the horse in the wilderness, 


Deportation to cold climate or to the 


(f) 


(g 
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sea on 8 small boat with a tittle | or noe : 
food or drink, . . A 
(h) Impalement (Transfixing a criminal 


on a stake and thereby putting, him to 
death) 


and scores of other types of severe potis. 
ment including sentences of death by various 
other methods were there in the—armoury of 
the administration to punish the culprits found 
guilty for heinous offences. I 


The milder forms of punishment in tho 
primitive days, that we have heard of, Were as 
under :— 


(i) 
(ü) 


Shaving the head and eye brows, 


Tattooing on the forehead the ' name 
of the offences committed by the 
offender, . 
(iii) Public exposure of other forms, 
(iv) 
(v) 
(vi) 
(vii) 
(viii) 
And many other mild, as those were then 
called, types of punishment including impri- 
sonment, simple or with hard labour, were 
inflicted on offenders for simple offences. 


Engaging culprits on tread- Mil, 
Stone breaking, 

Dragging logs felled in the woods, 
Drawing wagons, I 
Flogging 


In those days no consideration was there 


I for the fair sex, not even if the offender was 


laden with child. 
Commutation of sentences and substitution 


. from one form to tlie other COUId ‘hardly be 


dreamt of. 


Doubtless such punishments were cruel and 
barbaric forms of Chastisements. Butas has 
been already shown above, to one to-day, the 
punishments prevalent during the Moghul 
Supremacy and those in vogue during the 

` 
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° British rule till about the end of the I8th 
Century, were ñothing but of cruel and savage 
types. The primitive types* compared quite 
favourably with the dreadful types of punish- 
ment under the English Penal Code of those 
days. I 

Pillory was abolished only in 1837. Flogg- 
ing of women came to end only a few years 
before that. Till 1808 Pick-pockets could be 

“hanged, 

` It was some time after 1775 only that Nun 
Coomer (Maharaja Nanda Kumar, a Brahmin 
of high rank and influence) was hanged for 
being found guilty, on a charge of forgery 
proved by undetected perjury. 


Such was the state of affairs under the 
English Penal Code and Mahomeden Criminal 
Law then in force in Bengal. 


In Bengal, nay in India, the above state of 
affairs were completely replaced by a new 
system of penal law with the passing of the 
Indian Penal Code in 1860. The said code 
was an innovation. The framers were in 
difficulty, while enacting it, having had to 
start from scratch. While placing the draft of 
the code before the Governor-General of India 
in council they inter alia submitted as 
follows :— 


“Your Lordship in council will perceive- 


that the system of penal law which we propose 
is not a digest of any existing system and that 
no existing system has furnished us even with 
a ground work**** if we had found India in 
posséssion of a system of criminal law which 
the people regarded with partiality, we should 
have been inclined rather to ascertain it, to 
digest it and moderately to correct it, than to 
propose a system fundamentally different". 

Under the said code as it originally 3tood 
offenders could be made liable only to the 
following panishments ;— 


.with murder etc. 


Firstly Death ; 
Secondly Transportation ; 
Thirdly Penal Servitude ; 
Fourthly Imprisionment of two des- 
criptions ; 'o 
(1) Rigorous and 
^ (2) Simple; 
Fifthly | Forfeiture of property ; 
Sixthly Fine 


( Section 53 of the said code ). 


In 1864 one more punishment was added 
by the Whipping Act ( Act VI of 1864 ). The 
said Act was replaced by the Whipping Act of 
1909 (Act IV of 1909), Whipping has since 
been abolished altogether as shown hereafter. 
The punishment of Penal Servitude has been 
abolished by amending the code under Act 
XVII of 1949. Juvenile offenders sentenced 
to transportation imprisonment may besent to 
Reformatory Schools under Act VIII of 
1897, 


The law on the Subject was vastly im- 
proved under tbe said code and the Acts. The 
object of punishment was understood ina 
different connotation. Sentences of death or 
transportation can now only be passed for 
very grave offences such as murder, dacoity 
The execution of the 
sentence of death is only carried out by hang- 
ing the offender until he be dead. In most 
cases offenders are punished by. imprisonment 
of varying terms. Fine is imposed generally 
for petty offences and in default of payment 
of the fine the offender is detained in prison 
for a term which is usually not very long. 


In addition to the above there are the 


. . . ` . ° 
. punishments of convicts imprisoned in jails 


for breach of jail discipline. , The jail code 
provides for the following ptnishments :— 
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A—Minor Punishments. 


Formal warning ; 
Change of labour to some irksome or 


'severe form ; 


Forfeiture of remission earned, not 
exceeding 4 days ; 


Forfeiture of class, grade, or prison 


.privileges for a period .not exceeding 


three months ; 


Temporary reduction from a higher 
to a lower class or grade ; I 

Penal diet, with or without cellular 
confinement not exceeding 48 hours; 
Cellular confinement for not. more 
than 7 days ; 

Separate confinement for not more 
than 14 days ; 


Imposition of handcuffs otherwise 


B: than by handcuffing a prisoner behind 


or to a staple ; 


. Imposition of link-fetters for not more 
than 30 days ; 


). Substitution of gunny or other course 


clothing for the portion of the ordi- 


„ nary prison dress which is not wollen. 


` B—Major Punishments. 


Hard labour, in the case of prisoners 
hot sentenced to rigorous .imprison- 
ment;. I 


(2) Forfeiture of remission earned, excee- 


ding 4 days ; forfeiture of class, grade, 


` or prison privilege for a period excee- 


` ding 3 months ; 
.remission system and permanent re- 
.duction from a higher to a lower class 


(3) 


exclusion from the 


or grade ; 
Cellular cóhfinement fori a period ex- 


' "ceeding 7 days ; : TO ON 
(4) Separate confinement for a period 
exceeding 14 days; ° 


Link-fetters, if imposed, for more than 
30 days ; " 


G) 
(6) Bar fetters ; 
(7) 
(8) 
(9) 


Cross bar fetters ; 
Handcuffing behind or to a staple ; 


Penal diet continued with cellular con- 
finement for more than 48 hours ; 


(10) Whipping and 


(11) Any combination of minor punish- 


ments. 


` In this connection it would not be out of 
place to refer to Section 20 of the West Bengal 
Black Marketing Act (West Bengal Act XXXII 
of 1948) under the provisions of which it has 
been inter alia provided that a person convic- 
ted thereunder will have to exhibit in or out- 
side or both in and outside his place of busi- 
ness (if any), notices of such number size and 
lettering, in such positions and containing 
such particulars relating to the conviction as 
the State Government may direct etc. 


As has already been stated above Sentences 
of Death or transporation are now passed in 


afew cases only. Majority of offences ‘are 


punishable with imprisonments of -varying 
terms with or. without hard labour. Corporal 
punishments.ate. not now favoured. Whipping ` 
has since been abolished vide" Act No. 44 of 
1955. MIAN As y's 
According to Bentham, the odes objects 
of punishment so far as the delinquent is con- 
cerned are, amongst others, incapacitation, 1e- 
formation -and intimidation. „Another main 
object of punishment according to him is to 
defer others to commit the offence—“General 
prevention ought to be the, chief: end of— 


e 
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| Punishinent, as iti is its real justification. i 


" In discussing the- ‘Rationality of punishments ` 
eminent Judges dave made- various observas, 


tions in many cases mainly—focussing . atten: `. 


‘tion tò the reformation of the delinquent 
keeping itt View, nevertheless, the other object.. 
viz. General prevention. But the trend. with . 
` the progress of time is towards reformation 


—- 
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= The. plilosophy . of Rabindranath on the 


"Subject is as hereunder :— 


: “When. the heart of one who punishes 
‘aches for the wound and distress of one who 


:is punished, then only the award of — punish- 
`. ment becomes loftiest, otherwise it "is. but à 


-chastisement of the weak by the strong." 


rather than SURRHSEDIGHE as was ' the case. ©. Penal laws ofthe civilised countries have 
u as n i ` yet to follow the philosophy. 
w ccu ` 
PIR v oes. “Action (ds š mómentry, s 

. The motion of a muscle this. Way or that ; 

I Suffering _ is s Jong; obscure and infinite.” 

I —Hazlitt. . ~ s 
. E - 
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Managerial Enquiry and Natural J ustice 


Professor S. A. MASUD f I 
M.A., LL.B., Barrister-at-Law I 


The relationship of master and servant has 
undergone interesting metamorphosis. It has 
often been stated that the 
relating to employer and employee is from status 
to contract. The status of worker in ancient 
days was fixed by law, as was evidenced in 
England under Feudal System and iñ Rome 
under law of slavery during Regal, Republican 
and Imperial period. But, gradually, by a 
process of evolution, the rights and obligations 
ofa worker became regulated by consensus ad 
idem between the employer and the employee, 
and the appointment and dismissal of the 
employees were based on the terms and conditions 
agreed upon by them. It is now claimed that 
the socio-economic complexities of modern world 
have necessitated various labour legislations which 
have once again fixed the status of employer and 
employee in sucha way that their rights and 
duties áre being determined by law and not 
fettered by stipulations between the parties. 
This tendency of master-servant relation being 

` governed by fixed concomitant, statutory condi- 
tions as flowihg fram the legal status of employer 
and employee bas often been described as being 
_a drift from contract to status once again. 


The present law relating to dismissal of a 

* workman needs a closer scrutiny and an analytical 
probe into the provisions of the Industrial 
Depas Act, "1947 and the vdrious Supreme 


movement of law: 


"Court decisions would go to show that the 
reminiscences of the ancient contractual law in so 
far as the insecurity of the worker still linger on 
inspite of the tall claim that the employer's 
unconditional right of dismissal on a reasonable 


4 


notice has been fettered by strict rigours of law- 


and, as such, does no longer exist. 


Under S. 2(K) of the Industrial Disputes 
Act, 1947, “Industrial dispute" has been defined 
as “any dispute -or difference ......between 
employers and workmen......, which is connected 
with the employment or non-employment ‘or the 
terms of employment or with the conditions of 
labour, of any person". 
defines a “workman”, which includes all persons 
employed in an industry to do any skilled, 
manua], technical, or clerical work for hire or 
reward but excludes persons "employed in a 
managerial or administrative ` capacity or who 
being employed in a supervisory capacity earns 
wages exceeding five hundred rupees per mensem. 
When such a worker is dismissed an industrial 
dispute may or may not be pending. -If an 
industrial dispute is pending before the concilia- 
tion officer under S. 12 or before the tribunal 
under S. 10 the express permission in writing has 
got to be obtained under S. 33 of the Act from 
the authority before which the proceeding is 
pending. Similarly, if the order of dismissal is 
served on the worker by the employer and an 


| NG 
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S. 2(S) of the Act 
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etl dispute is: subsequently raised. in respect: 
g£the said . :dismissal, the tribunal under §,:10thag: 
jurisdiction;.to. examine, the « legality: : of -such 
dismissal. Now the question: arises how far the: 
security of tlie Worker is, protected -by: the tribunal 


in, exercise. of the jurisdiction. under S. 35: and, 
Herein comes the: relevancy., 
of managerial. enquiry. asa ue. Spi towards : 


Ss. Jl of the Act. 
the dismissal of-à worker. :. Pn ak 


cos 


en The concept of- aenar Enquiry has been, 
introduced “to ` invoke’ the principle’ of natural 


justice, namely Audi ` alteram Partem. `A worker” 
whose ‘services are terminatéd by’ the employer" 
should - haye- an opportunity of ` meeting the 


charges levelled ‘against him. In Phulbari- Tea 
Estate v. its workmen, A. I. R. (1959) S. C. 1111, 
following Union of India V. T. R. Varma, A. I. Rš 


(1957) S. C, 882,“ the ` following ` observatións `of 


Mr." Justice Ayyar; ` J. ` were ` "approved ` by. 
Mr. Justice “K.N. Warchóo, J.: "Rules of 
natural justice require that a party should have: 
thé opportunity of' &dducing all’ relevant: evidence, 
on which he relies, thai the 'evidence: of the, 
opponent should’ be taken ‘in his presence, and: 
that he should be given the opportunity ‘of cross: 
examining the witnesses examined by that party. 
and that no “materials should bé relíed on against. 
him “Without his being given an opportuaify of 
ox pláihinp ` them." The principles enunciated are 
sbund propositions of law and are in ‘consonance 
with the doctrine of Jus Naturalis.’ Thus i in most 
cases it is the inevitable practice that an “Officer 
- of the employer's cóncerr, described'as ` ‘Enquiry, 
oliver,’ gives a: “hearing to, the delinquent ‘worker, 

who his the” ‘opportunity of examining and cross. 
exatüfaing witnesses ‘on behalf of himself and thé’ 
eihployer "im respéct of the*chargé-sheet served on 
him before, the enquiry. The Enquiry officer- 
submits his report to the management after which - 
thefinal order is made. So far there could be 
12 j 
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“MISS Maketizie -& Co. 


. iground «forc any: sempat against ^ tho 
peius adopted, - -> . : 


“But tlie legal effect of Such enquity, as settled - 
by various Süpreme Court decisions, has created. 
a confusion of thought which, in some cases, has 
resulted. in failure of justice. The pfoposition 
of law on the _ Subject has been laid down ina 
leading ` case of the Supreme Court, M/S Indian 
Iron and Steel Co. v. Their Workmen—A. I. R 
1958 S. C. 130, where Mr. Justice S. K. Das 
made the following observations :—'‘Undoubtedly 
the management of a'concéri has power to direct 
its own internal administration and discipline ; 
but the powër is not unlimited and when a dispute 
arises, Industrial Tribunals have been given tho 
power to see whether the termination of service 
ofà workman is justified and to give appropriate 
relief. In case of dismissal on misconduct, the 
fribunal does. riot however act as a court of 
appeal and. substitute its own judgement for that: 
of management. It will interfere (i) when there 
is warit-of good faith (ii) when there is victimiza- 
tion’ ór unfair labour practice. (iii) when the 
management hasbeen guilty of a basic error or 
violation of a. principle of" natural’ justice and 
(iv) when. on.the materials, . the finding is: 
completely -baseless -or -perverse.. Following the 
samé principles, ;Mr. .Justice. Kapur stated in 
Ltd. v. "Its workmen 
A: T. R. (1959)'S. C.:388, “When the management 
does “have facts: from. which it can conclude 
misconduct its judgment- cannot be questioned,: 
provided the above-mentioned principles are not 
violated?;; In M/S S. M.-Sugare Works Ltd. -v. 
Shobrate; -Mr.- Justice. Wanchoo - extended the 
principle to-cases- of ‘punishment awarded by: the. 
management and opined,’ “It-was not open to the 
Industrial Tribunal: when ‘it was asked to give’ 
.permission to dismiss, to substitute some other 
kind of punishment and give permission for. 


` 


3900 


that" The o logical ên kak of the limitations: 
of the Industrial Tribunal in-thé exercise “ofits. 
jurisdiction has- been drawn by. Mr. B. P. “asss 


lis workmen, where he has - observed :. "In 
: making award in an Industrial: Tribunal, the 
_ Tribunal has not to decide for itself whether.the 


- charge framed - against the workman concerned j 


has been estáblished to -its- satisfaction ; ;dt has 
only to be.satisfled that the: management ofa 


business concern was justified in coming to the- 


" conclusion that the charge” against its workman is 


_ well-founded - A The Tribunal misdirects itself 
in judging. the case against the workman 
concerned afresh- on merits...... The Tribunal 


misdirects itself in so far as it insists. "upon 


conclusive proof of “guilt to be adduced by ‘the 
management in the enquiry before it: 


These . decisions of the Supreme Court have 


caused an “anomaly in-as much as they are binding 
on the State High Courts. To cite only .one 


instance, Mr.. “Justice D. N. Sinha in. National. 


Tobacco Co: of India Ltd. vL Forth Industrial 
Tribundl & ors., (1959) 64.C. W. N. 304. held : 
“f the evidence given at the managerial enquiry, 
if believed, justifies the ‘conclusions arrived: at, 
‘then’ there should “be no interference on the 


ground that the Tribunal ‘itself weuld like. to . 


arrive at.a different conclusion”. ` Thus, assuming 
. that an innocent man is falsely implicated on the 
ground of breach of discipline or loss of any 
goods. belonging to the- Company and two or 
more witnesses on. éhalf of the Company givea 
concocted evidence in consisteht. manner before 


an enquiry: officer, who can ill afford-to displease 


the. management, and .the management thereafter 
dismisses him on the basis of the .report of the 


enquiry officer, the Tribunàl is helpless in setting - 
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“aside the dismissal, although t the isane idge ob^ 
` the Tribunal, invariably” ari éxperienced jüdiciap ` : 





officer, has réasons to disbelieve the evidence ` “of 
the witnesses om behalf of the. compatly.- 
of course, hot suggested that -such ünfiealthy 
practice is often adopted by the Management jut, ' 
on principle, the Tribunal's "jurisdiction should " 
not be limited to-the four exceptional -cases ` 
enunciated “in M/S Indian Iron ` & Steel” Co. v. 


Their Workmen, A. L R. (1958) S.-C. 130 ' The 


Tribunal should act as a court. of appeal on facts ` 


and law against the- decision of the management... . 
It de an unfortunate: paradox .to state "that; ` 


manágerial enquiry, although introduced to. 


‘implement principles.of natural justice, has, in 


legal effect, resulted in the violation of another. 
principle of. natural justice, namely, a man may . 


` not be a judge in his own cause, or;- as: others k 


describe it, a judge should not be a prosecutor. -- 
It is settled principle that not only the adjudicator - 

must be free from-bias, but there must not, even. `` 
be the appearance of bias. Lord Hewart, L. C. J., 
has also put. the same "principle in his inimitable , 
language, “It is not merely. of some importance , 
but is. of fundamental importance that justice; 
should hot only be done but should manifestly Y 
and undoubtedly be'segn to be done." -Tt will, 
therefore, notbe unnatural to have “a legitimate : 
apprehension in the-mimds of a condemned- work- . 
man that he would. not obtain justice, from an. 
Enquiry Officer, who, being an “dim of the. ; 
management, is more, catholic than pope in 
implementing the wishes of the employer, .Thus , 
managerial enquiry in, its legal operation has, 
caused de facto revival of breach*of natural, 
justice and the common law right of: dismissal. 
ofa worker by his employer without. any ` legal.. 
MED 
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Centenary of the Indian Penal Code . 
| | ii 
-Dr. TAPAS KUMAR. BANERJEE 


: M.A. (Cal.) Ph. D. (London), Barrister at Law, 


Before the advent of the British, the Penal 
Law prevailing in India was the Mübammedan 


Law. For the first few-years of its administra- _ 


tion in exercise of its power under the Diwani 
grant, the East India Company did not interfere 
with Criminal Law of the country and although 
in 1772 during the administration of. Warren 
Hastings, the Company for the first. time 
interfered and although .thenceforth till 1861, 
from time to time, the British Government 
altered the Muhammedan Law, yet upto 1861. 
The Muslim Law was undoubtedly the basis of 
of the Criminal Law in India, excepting in the 
Presidency towns of Calcutta, Madras. and 
Bombay. As late as in 1852 Sir George 
Campbell wrote, 


“The foundation of our criminal law-is still 
the Mahommedan Code-; but so altered and 
added to by our regulation, that it is hardly to 
be -recognised ; and there has, in fact, by 
practice and continual émendative enactments, 
grown up a system of our own, well understood 
by those whose profession ‘it is,-and-towards 
which thé original Muhammedan law and 
Muhammedan lawyers are really little con- 
sulted. Still’ the hidden-substructure on which 
the whole building rests is this Muhammedan 
law ; take which away, and we should have no 
definition of, or authority for punishing, many 


of the most common crimes”.' The fact wa 
that the “cloudy title of the Company to the 
Nizamat made it" hesitant and “slow to alter 
the criminal law".* ‘The Company.also feared 
that by a:‘sudden change in the substantive law 
which so seriously affects the common man, it 
might cause alarm and discontent among the 
subjects, and it wanted to avoid it. 


To apply Muhammedan law, out of the 
various treatises and commentaries on law, 
generally the criminal law as expounded by the 
Hidaya and the Fatawa-i-Alamgiri were taken to 
be authoritative and acted upon. The former of 
these two books laid down the general rules 
and principles, and the importance of the latter 
was-in its collection of case-laws. Both 
together, formed the Muslim Penal Law. preva- 
lent in Bengal in that period, 

Though these two books give the broad 
principles of Muhammedan penal law as accep- 
ted in Bengal, yet, in practice, what was the 
exact law on a particular crime or what was the 
punishment for it, could never-be known before 
the pronouncement of sentence by the Qadi or 
Magistrate. For though it Was true that the 
long. established and basic principles of law: as 
laid down in the Hidaya and in the Fatawa-i- 


`. Alamgiri were applicable in Bengal, yet in the 
-Hidaya there were given quite a number or. 
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principles and opinions contrary to those of the 
Hanafi school, and again even among the follo- 


for thinking that crimes like drunkennéss and + 


adultery. were committed against God and so 


wers of the latter school, ‘it was not seldom that. ` worthy of.public vengeance, "while others like 


the master and his’ disciplés differed on à parü- ` 


cular point. As regards case-law, in the 
Fatawa-i-Alamgiri, on almost every question of 
law a number of decisions and judgments Were 
quoted-which were often conflicting and incom- 
patible. The result was that every Dadi was at” 
liberty to follow his own judgment in interpre- 
ting the law, being bound by no commentator's 
authority—not even. by his ‘own earlier inter: 
pretation of the law, s :. This was sufficiently bad 
in-itself, but ‘it became worse when the Qadi 
happened to be corrupt, forin such cases he 
was at liberty to twist the law and to give 
judgment in favour of the ‘highest bidder’. . 

* Leaving this uncertainty of the Jaw, ‘there 
appeared certain other glaring: defects in the 
Muhammedan law, to the English conception of 
justice. In the first place, the defect was in its 
very conception and inits classification... With 
exceptions, crime was considered.to be a wrong 
done to “thé injured party,. not an offence 
against the State, and punishment was regarded 
as the private right of the aggrieved party. This 
principle entitled the individuals aggrieved io 
forgive or. compound with the offender. Though 
this attitude towards crime is inevitable in- al] 
primitive'systems of - law, ,it- was incompatible 
ith the.views of thoughtful people in the 18th 
century, who regarded. the. object of. criminal 
law as the. prevention and punishment of public 
wrongs, for crime over and above “injuring the 
d dasi: injures: the public interest, .- . -. 


` It was irrational also in regard to: punish- 


ment.” Except to a Muslim there was no: reason 
—— 


` murder and robbery were regarded: aš private 
injuries to be taken care of by the injured party. 
` ft is true that in all cases the. State had first, to 


| Pronounce; the judgment before the punishment 
. could be inflicted, but still the defect lay in the 


emphasis’ given on.the retaliatory aspect of 
punishment in cases which were regarded 
to be offences against individuals, e. .g. murder. 
In such, cases more importance: was-attachéd to 
the-pHvato ` satisfaction of -ihe -individuals; 
rather than to the. deterrence of others; "by 
exemplary punishment, from si Tue 
sarüe crime. . j ana aL A ag 

- Further, ` the Muhammedan law confused 
‘sin’ and ‘crime’. It punished the ‘Violation of 
moral” or religious principles which ` `wefe injüti- 
ous neither. to the individual nor to thé public; 
Whereas it left other acts; which were "déirimén 


tal tó the public interest, to be punished in ñ the 
other world. yj 


The fequirement of Muhainmedan Jaw in 
most of the cases that unless the party aggric- 
véd came forward to take the burden of -prose- 
cution the offender could not be punished, led 
to ihe éscape of a good many culprits. There 
were cases where: none of the relatives ofa a 
murdered person-would come forward to prose! 
bute the murderer, owing to their- ignorance ‘of 
tlie crime, or-more often owing to their fear- of 
thé murderer, ór for other reasons, and: in ‘such 
cases’ the offender ‘could ` not be. punished, 
although he “could be kept in prison, probably 
fór am indefinite period—which was no less an 
evil= till some one would come forward: ‘to 
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UK -Bengal `Revenue` Consülations; Nove; 

- ` of three, mudered' another brother; 
|" .— brother pardoned the murderer. 
affection, tut more probably it 


mber 11, 1789. Here ç one case is reported Where one isik ‘out, » 
to inherit a` bigger share- of their paternal property, ‘and’ the third” 
Tt might be that ihis pardon ^ was guided. by the noble sentiment or 

was due to the consideration thas he had benefitted by the, merder,: 


` ° 


* ` 


« 
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“Then again, the. pe edited to-the 
sons 'or-to-the other nearest of kin, to -pardon 
the::mufderers- of. their’ parents or kinsmen, at 
timeg involved regrettable consequences. : This 
power-of life and: death which was placed at the 
disposaliof the relatives: of the person murdered 
could be ill-applied and misused, ` due to- their 
caprice, dishónesty, ór indifference.* And from 
this power followed- a number of cases where 
niurderers were pardoned by the next of kin of 
thé deceased persons on payment. of negligible 
monetary .compensation—which could. be.as 
lów as ten rupees.’ And this very probability 
encouraged many a potential murderer to 
commit. this heinous crime . on the slightest 
provocation, and human life became very Cheap. 
It was also true that the decision being left in 
the “hands, of. individuals, „pardon. was often 
given for. reasons quite different ; -from, feelings 
of compassion., The, belief of ‘Hindus, “well 
Known among the common people of India, that 
to bscome the cause of a Bramhin' S death: was 
the worst sin possible led to the.i increase in the 
number. of Bramhin murderers, N 


sak. In.fhe next place,:the principle on which the 
intention of a.murderer was adjudged under 
the- Muhammedan, ‘ :law. ‘was unsound—the 
tëst being : the type ofthe instrument. used to 
ebinmit the offence. In this:way, .as; observed 
: “before; - many .casés. of intehtional killing ere 
excluded from thé punishment. for murder, 
while in. others: talion was adjudged because 
some deadly weapon jhad- been used, though 
there was no intention to kill. The absurdity 


of this. principle -was. pointed out by Warren. 





l5. BengabRevenue Consultations, December 3, 1790, 


“6. Ibid. "Noveinber 11, 1789 
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Hastings with reference to a contemporary case, 
where “A man held: the head ofa child under 


` Water till-it was suffocated, and made a prize of 


her clothes and: the little ornaments of silver 
which’she wore. ‘It was evident that hig object 
was no more than robbery, and murder the means 
both of perpetrating and concealing it. There is 
too much cause also to suspect the extraordinary 
manner, in" which the murder was committed, 


- was suggésted by the distinction made by the 


law ‘in "question, by which he was liable to no 
'sverer retribution than for the simple robbery ; 
whereas he would have been sentenccd to suffer 
death;-had he killed the deceased with a knife 
ora- sword; although he might have been 
impelled -to it by sudden “passion, and not 
premeditated design. Yet for this horrid and 
deliberate act, he is pronounced: guilty of mans- 
laughter only ; and condemned to pay the price 
of blood,: which seems invariably fixed at Rs. 
3333-5-4"." In fact, this very absurdity was the 
frequent cause of the commission of the crime 
of: robbery with murder, for the murder was 
likely, in most of.the cases; to destroy evidence 
of the crime of robbery, while the detection of it 
would mean: no additional.consequence to the 
criminal. .. . l ; 


‘=! Further, there were certain cases in- which 
the “Muhámmedan law required -that the 
šentence- df death on the murderer: was to be 
executed by the nearést of kin of the deceased, 
Hastings thought this law to be barbarous. “It 
would he. difficult”; he observed on another 
case of his-time, “to put a case, in which the 
absurdity. of it should b2 more ' strongly ilustra- 
one now before us, of a mother 


Sdn a 2 


7... Letter. from Mr. , Hastings, to the. Government, dated July; 175, _ Proposing a restriction ` of the 


us Muhanimedan Penal rule, | to professional robbers and fiyirderers, and “submitting for` the consideration 
` Of “the e Goverüniéit “several polntà of ""Muháninüedaui- law’ found repugnant, “or” jnadequate, to the 


ends: of | justigg. See the Letter in this Consultation, Revenue Department, Fort Willlam, August 3,1773, 
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condemned to od by- the hands of her own 
childreri for thé murder of her husband", s On. 


the other Hand, there .Was no. logic in the 
exemption. from punishment of the paternal ‘and 


maternal ancestors if they murdered their lineal ` 


descendants, or of the master if he murdered - 


_ his slave. . 
Though lenient in sondis loopholes do 
escape from punishment, when punishment was 


inflicted, Muhammedan law was cruel and 


servere. It allowed punishments of mutilation, 
stoning to death, retaliation for murder, and 
` the like. But rules of evidence often made it 
difficult to get a conviction. - The . execution. of 
Hadd where the fixed penalty was severe and 
against the feelings of humanity, was barred, by 
numerous provisions, and on the slightest doubt 
or on the slightest legal defeet.- 


Similarly, the punishment of retaliation also 
was obviàted by so many saving .clauses, 
restrictions, ` qualifications, and conditions, 


~- .some one of-which must so frequently intervene, 


that it would rather be an uc if this 


punishment could „be executed.. 


‘It was no eraggeration-' when | it “was 


remarked that “As a system of Mahomedan ` 
criminal law is mild ;—the law seems ‘to have 


been framed with more care to provide for the 
escape of criminals than to found conviction on 
sufficient evidence and to secure the adequate 
punishment.of offenders". ° 


Again, the "principle of Tazir and Siyasa 


though in the abstract | was quite reasonable 


` 


` 


and probably necessary, yatin practice ifs 
application became arbitrary and uncertain, for ` 
in any society there:are very few individuals ` 
who can.be trusted with so wide a discretion, _ 
and in 18th century Bengal, in^ the hands of - 
corrupt and inefficient judges this: w apon 
brought, fatal consequences to many indi- - 
viduals, 1? 

Lastly, under the Muhammeda adminis- 


‘tration, the contents of the penal law were not. 


known to the majority.of the subjects, -as the. 


-Hindus who formed. the bulk of the population: Š 


were ignorant of the language i in which the law 
was written. — ' - | ta A CRX 
. But in spite of all these criticisms, in all . 
fairness it must be admitted that most of tliesé - 
defects- in the Muhammedan law ‘were not 
peculier to itself, but were the. concomitant 
elements of the early law of every country, 
including England”. 11The Gode of. Hammurabi 


` in Babyfon was no less based: on personal 


responsibility, and the “jus talionis’, témpered 


with. the law of ransom were no less character- 
istic features there. Nor was, in Greece, the 
Code of Draco less severe in its provisions. 78 
And in the contemporary period the. criminal law 
in other countries were not probably less barbar- 
ous as regards the modes of punishment. But the 
real defect in the Muhammedan law was that 
while England and'some other Countries, toa ` 
great extent, had achieved development of the 


Jaw by the efforts of the jurists and of-the refor- 


"mers of their penal laws, in India, the apathy of 


. -. x= 
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` 9. Parliamentary papers- -1831-2 ; Vol. XII. p.696 - 


25th January; 1802. 
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` the Muslim rulers towards-chánge, caused: this 
= oytworn system, to linger on, which though 


quite suitable for the small, hqmogenous, and | 


primitive community for which it was origi- 
nally -framed yet :was unsuitable for-a vast 
cosmopolitan community living under totally 
differtnt and much more complicated condi- 
tions.!*' This absence of a dynamic conception. 
of law was at the root of all the evils. 


Nevertheless, in some respects, undoubtedly, 
the Muhammedan law was superior to the 


English criminal law of that period which was- 


stilltrude and crude, and far from perfect. 
. English law would hang a man for stealing 
trivial things, but in Bengal a thief could never 
be capitally punished.. Again, as Dr. Aspinall 
observes, in "prescribing the severest punish- 
ments for crimes against the person, it was in 
advance of the English criminal law of the 
eighteenth century which punished offences 
against property with much greater- severity”. 14 
Neither could the plea of intoxication be a 
convenient excuse under the Muhammedan law 
for any crime.!5 But under the English law 
drunkenness might be an excuse for evading the 
penalties of the law.!9 Another point on the 


Muhammedan law differed from the English - 


law was that under the latter system to consti- 
tute a crime both a vicious will and an unlawful 
act consequent upon such will were required ; 
but under “the former system although the 
defect of will would always mitigate the nature 
and degree of punishment, yet it was not always 
necessary that a vicious will and a vicious act 


trial under that code, at their pleasure.'? 


95 
should comibineto make an offence complete, 
for even for unintentional and accidental acts of 
crime, the offender would be held responsible 
in his property to compensate the loss of the 
injured person, and perhaps this was more 
rational, it being more proper and just.that the 
loss should fall on the cause of the injury: 
rather- than on any other person. Briefly, 
unlike the English law, the Muhainmedan law 
had not marked out any clear distinction 
between crime and tort. 


. Regulation VI of 1832 marked the end of 
the Muhamimedan penal law as a general 
system `of law applicable to all persons in the 
country, excepting ‘British subjects’, It was 
reported to the Government that it was offen- 
sive to the feelings of many of its subjects who 
did not profess the Muhammedan faith, to be 
liable to trial and punishment under the provi- 
sions of the Muhammedan criminal law, and so 
they were allowed to claim to be exempted from 
trial according to that law. In cases of such ex- 
emption granted, they were to be tried with the 
help of the Panchayet, assessors, or Jury, and the 
proper punishment was to be decided by the 
Court of Circuit, if that court were competent 
to pass sentence, and if not, by the Nizamat 
Adalat, on a reference made toit.!* This 
Regulation did not declare absolute exemption 
from the Muhammedan law in regard to parties 
not being of that faith, but it vested them with 
the tight of claiming to be exempted from 
But 





though this Regulation exempted, non-Muslims 


13. R. K. Wilson—An Introduction to the Study of Anglo-Muhammedan Law, p. 22 EC: 


14. A. spinall. Cornwallis in Bengal—p. 61 I 


15. Bengal Revenue Consultations, May 28,-1790; See also Aspinall. op. cit. p. 61; See also Printed 
Reports of the Nizamat Adalat, August 31, 1812, wbere in the case of Mahrbaun the law officers of 
` the Nizamat Adalat declared “the plea of intoxication to-be legally inadmissible”, 
16, For a fairly detailed criticism of English criminal law of that. period see Iscky-History of England 
in the [8th Century-IT-pp. 134-7 ; VII-pp. 315-23. . 


“17, Regulation VI of 1832—Sec, 4 and 3. 


18. Judicial Letter from Benga 1, September 24, 1833.- - 
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96 
from the operation of the. Muhammedan law, it 
did not make clear what law was to be applied 
to them in its place. r9: 


The Charter Act .of: 1833 ereated an all 
India legislature with a general and wide power 
of legislation. 
appointment of a Law Commission in India, 


for the purpose of making-a -thorough -investi-' 
gation into, among other things, the nature and’ 


operation ‘of: all: laws, both civil and criminal, 


written and customary, prevailing in India. 


Consequently," the First Law Commission was 
appointed in 1837. The draft was made by 
Macaulay, but it could not be immediately 
enacted-into a code. 
quarter of. & century before’ it was s given the 
force of law.3? 


_ - | Two facts emerged out of the passing of the 
‘passing of the Charter Act of 1833 : ` 


i (a)- It brought, an end to the age of 
‘Regulations’. "From 1834, onwards, the legisla- 
tion of the Indian legislature was described as 
‘Acts’, and, unless they were specifically restric- 
ted,' they: applied to the whole of India. -And 
(b. 
it;preoccupation with the draft.of the Indian 


Penal Code; and the prolonged deliberations on. 
this; draft, resulted. in the Indian legislature 
abstaining , from: enacting any substantive crimi-: 


nal law of importance, unless its need. was 


deemed essential and urgent under the circums- - 


tances existing in the period between 1834 and 
1861. In 1860, however, the Indian Penal Code 
was passed as act XLV of 1860. 


Thelaw commissioners thought it desirable. 


19, Campbell—Modern India-pp. 465-6. 


This Act also provided for the 


Tt ‘hung fire’ for nearly a, 


the appointment of the Law Commission, | 
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not to take any of the ëxisting system'óf law “In. 

force in- India.- But:they taok’ “suggestions “ 
from all’:?™ ‘This ‘all’ meant not only-the: 
English criminal ‘law administered ' in: thè — 
Supreme Courts of India, but tbe ' Regllations-, 

of the three presidencies as well.. And this: fact. 
explains’ many of.the provisions of the Indian 


` Penal Code, and the importance of the históty 


of the Regulations: and:Acts lies, to a‘ cértaid: 
extent, in this. For example, when ‘we find that 
the punishment of 7 and 14.years' imprison- 
ment for certain offences was provided for by! 
the Indian, Penal Code and enquire why-such. 
punishment had been. provided - and why. this: 
ratio of 7 to 14 years had been fixed, we find 
the influence of the. -Muhammedan ; Criminal; 
Law on the Indian Penal Code—although , the. 
influence was indirect. We find that according, 
to the Muhammedan Criminal Law “mutilation 
was one of the prescribed forms of punishment; 
for some offences the loss of one limb, and for. 
some loss of two limbs had been . prescribed.’ 
Lord Cornwallis with his human spirit protested. 
against -such barbarous punishment ;. and, 
changed. the law. He substituted 7 years" , 
imprisonment for the,loss of one limb, and- 14. 
years’ for the loss of two. This reform conti-. 
nued throughout the period before the Indian: 
Penal Code came into existence, and these, 
provisions were taken into thewPenal. Code: 
unaltered. ° 


. The conception of crime and the-systém of 
punishment under the Muslim rule differed on 
many fundamental points from the correspon- - 


ding British conception or system. + Nofe the 








26. Thé Indian :Penal Code was passed as Act XLV of 1860 and it was provided there that. it would be 
- effective from May 1, 1861 3- But Act VI of-1861 provided that it was to take effect. from January, 1862. 

2. In a letter to the Governor-General-in-Council, dated October 14, 1837, the Law ‘Commission argued : 
-~ Quit it India wasin posses&ion Of a system of criminai Jaw, which the people. regarded with: partiality, 
the law commissioners would try to digest it annd moderately to correct it. ‘and , Would nt Propet 2 


& system fandaméntally different. 
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less, it was effective. Hastings wrote in' 1772, 
=>. Let the justice of this distinction of punish- 
ment be examined by its effects” There are not 
many instances of robbery in India, where these 
principles prevail, scarce any of murder. A 
-traveller may pass through a whole province 
unaried and sleep in security in the open 
.plain. He will have no enemies to dread but 
the: wild beasts.” 22 


The two guiding principles of the British 
administrators in India, at the end of the {8th 
century, and at the beginning of the 19th had 
been (a) to change the laws of the country as 
little as possible : and (b) to apply the maxim 
of justice, equity, and good conscience, where 
and when it was necessary to change such laws. 
Under the process of change the English notion 
of crime and punishment crept in into the struc- 
ture of the Muhammedan law and the system 
was ‘gradually anglicised’.?5 

This change was accepted, without any 
opposition, by the people of the country. The 
question may be raised why and how this easy 
acceptance was possible? The answer lies in 
the fact that “The influence of religious beliefs 
in secular affairs was gradually supplanted 
during the past century or two by the rational 
clement. The rise of reason played an impor- 
tint part in abolishing many of the most 
ancient and deeply rooted evils".3* And to 
this  general'trend India was also a party. 
Secondly, the _Muhammedan administrators 
were themselves convinced of the inadequacy of 





their law for the prevention of crimes. So were 
the enlightened subjects of the country, whose 
opinions counted. But nobody dared to take 
the risk of altering the law—not even the 
British administrators at first—in spite of its 
inadequacy, because of its religious. sanction. 
But out of the necessity the custom "became 
almost universal that in all criminal courts of 
the Qadis and theMuftis, the judges added, at 
the end of their judgments, a reference to the 
will of the *Hakim'?5 to whom the right of 
punishment belonged and who could, and 
sometimes did, alter the punishment at his will, 
to suit the circumstances of a particular case.? 5 
Even before 1790, when the British Government 
started supervising the administration of 
criminal justice and when they became the 
de facto sovereign or Hakim, having full 
control over the Nizamat, this power was 
occasionally exercised—although indirectly—by 
the English administrators and according 
to the English notions of justice. But 
the Indian Judges did not object, which is a 
sufficient proof of their tacit consent. Moreover, 
the transformation was carried on over a long 
period, and this slow process cleared the field 
for the acceptance of the provisions of the 
Indian Penal Code of much opposition. Lastly, 
for some time past Western education had been 
introduced in India among the upper classes 
and their co-operation helped to a great extent 
in creating a favourable public opinion in the 
country. The opinion of a great Muslim leader 





22. The notes written in his own handwriting by Hastings, on the proposed Regulations contained in 
Orme’s MS papers in India Office Library, ‘Bengal’, Vol. 4l. » 

23 R.K. Wilson—Anglo—Muhammedan Law—p. 30° 

24. Quoted by W. A. Robson—Civilisation and Growth of Law—p. xiii; M. R. Cohen—Reason and 


Nature—p. 9. 


25. The term meant the sovereign of the country ; in the period with which we are concerned, it meant the 
Naib — Nazim who was the supreme head of the criminal administration in Bengal. About the prevalence 
of this system of reference to the “Hakim” see also Letter of Hastings to the Board of Revenue on the 
subject of Criminal Law—Bengal Revenue Gonsultations, August 3, 175. 


26. Bengal 4 Past and Present —1949—p. 29. 
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.of the time—Sir Syed Ahmed Khan—was, 
-“New and unforeseen legal rights have a isen 
which are not provided for in the Mahomedan 
‘law. Hence, when the country is changing at 
such a rate, it is absolutely necessary that new 
laws should be brought forward to deal with 
the new circumstances" .3 7 Again, his conviction 
was that God placed the British Government 
over the people of India, and “gave them 
rational laws ( and no religious laws revealed to 


us by God can be at variance with rational 
laws )......738 


-r ' 
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Napolean I is reported to have said, “To ` 
improve, if we mean to preserve, is the verdict < 


of history". The Indian Penal Code made an 
` attempt to improve, and to save the criminal 


law of the country from stagnation and decay. 
“The impact of Western civilisation in the 
shape of the officials of the East*India 
Company, on these ancient and divinely ins- 
pired systems of Hindu and Muhammedan 
law, formed one of the most dramatic juridical 
conflicts ever witnessed by the modern 
world." 39 


“We enact many laws that manufacture criminals, 


and then a few that punish them". 


) 





27. Sir Syed Ahmed on the Present State of Indian Politics (Allahabad, 1888)—p. 7 
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28... Speech by Syed Ahmed Khan on the Institution of the British Indian Association, N.W.P. 


(Allygurh, 1867). p. 4. 


29, W. A, "Robson—Civilisatiort and Growth of Law—p. 4i 


. Freedom of Speech and Expression under : 
the Constitution 


By . 
SACHIN KUMAR ROY 


Barrister-at-Law 


The right to freedom of speech and expre- 
ssion is one of the foremost of individual's 
rights in a democratic society and it is not 
possible to imagine a democracy without this 
right. Oar Constitution has guaranteed this 
right in Article 19 (1) (a). But this right to 
freedom of speech and expression, as guaran- 
teed by Article 19 (I) (a), is liable to be 
curtailed by laws made or to be made by the 
. State to the extent mentioned in clause (2) of 
Article 19 (1) (a). Since the inception of our 
Constitution on 26th January, 1950, our 
Supreme Court has examined the scope, and 
extent of this very important fundamental 
right as given by Article 19 of the 
Constitution. The object of this article is to 
examine the scope and extent of freedom of 
speech and expression in the light of the deci- 
sions of the Supreme Court. Our Supreme 
Court, like the Supreme Court of the United 
States of America, is the guardian of our 
Constifution, Like the United States our 
fundamental rights are guaranteed by the 
Constitution. Therefore it is necessary to 
discuss the,freedom of speech and expre- 
ssion as developed in the United States. 


The Supreme Courtin Express Newspaper 
(Private) Ltd. & ors. -vs-Union of India ( A. I. 
` R. (1958) S. Œ. 5799, held that the fundamental , 


, 


right to the freedom of speech and expression 
enshrined in Art. 19 (1) (a) is based on the 
provisions contained in Amendment I of the 
Constitution of the United States of Ameri:a. 
It would be, therefore, legitimate and proper 
-to refer to those decisions of the Supreme 
Court of the United States of America 
to appreciate the true nature, scope and 
extension of this right in spite of the warning 
administered by the Supreme Court against 
the use of American and other cases. Amend-, 
ment I of the American Constitution states, 
“Congress shall make no law respecting an 
establishment of religion, or prohibiting the 
freedom of speech, or of the press, or the 
right of the people peaceably to assemble, and to 
petition the Government for a redress of griev- 
ances.” The first ten amendments to the Con- 
stitution were a product of the intense struggle 
over the ratification of the Constitution and 
were proposed by Congress on September 25, 
1789, but ratified and its adoption certified on 
December 15, 1791. The development of the 
freedom of speech and of the press parallelled 
the growth of the people’s political power 
during the seventeenth and eighteenth centuries. 
In 1774 the First Continental Congress listed 
freedom of the press as one of ihe essential 
tights of the colonists. The Virginia Bill of 
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Rights of 1776 was the first state bill of rights 
expressly to safeguard this freedom, and the 
Pennsylvania Declaration of Rights, 1776 
included the freedom -of speech. Both these 
documents declared that men are born equally 
free and independent and have certain natural, 
inherent, and inalienable rights. The absence 
of a bill of rights in the Constitution evoked 
some of the strongest protests of the 
opponents of the proposed government. The 
amendments were first drafted by Madison 
but the final drafts were the outcome of a con- 
ference between the Senate and the House of 
Representatives. 'Since the adoption of the 
first Amendment the Supreme Court of the 
United States is guarding this freedom of 
speech and expression which is one of the 
essential rights in a government based upon 
the will of the people 


But the Supreme Court has constantly taken 
the view that it is not the purpose of the first 
Amendment to protect unbridled freedom of 
expression: It was held by the Supreme 
Court of the United States in Near-ys- 

. Minnesota : 283 U. S. 697, that "Liberty of 
of speech, and of the press, is..not an 
absolute right, and the State may punish its 
abuse...... Liberty, in each of its phases, has 
its history and connotation and, in the present 
instance, the inquiry is as to the historic con- 


ception of the liberty of the press and whether ` 


the statute under review violates’ the essential 
attributes of that liberty.” 


The Supreme Court always tried to-enforce ` 


the spirit of the Constitution rather than the 
letter of that document. The most significant 
cases to uphold the spirit of the Constitution 
arose in connection with applications for. 
naturalization by persons who wished to 
become American citizens while reserving 
themselves en h: not to thin any war to 
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which they were conscientious objectors. In ° 
Madame Rosika Schwimmer-vs- United States ^ 
279 U.S. 644, the Supreme Court held by 
majority that the right of naturalization under 
an act of Congress requiring that candidates 
for citizenship should be willing to defeng the 
Constitution and laws of the United States 
against all enemies. In Douglas Macintosh-vs- 
United States; 283 U.S. 605, the Supreme 
Court held, “We are a nation...whose govern- 
ment must go forward on the assumption that 
unqualified allegiance to the nation and sub- 
mission and obedience to the laws of the land, 
as well those made for war as those made for 
peace, are not inconsistent with the will of 
God.” 


Any law forbidding criticism of the 
government is at war with the first 
Amendment. In Schenck-vs-United States : 
249U. S. 47, the Supreme Court first examined 
this problem and held, “When a nation is at 
war mahy things that might be said in time of 
peace are such a hindrance to its effort that 
their utterance will not be endured so long as 
men fight and that no Court could regard 
them as protected by any Constitutional right.”- 
In the same case the Supreme Court for the 
first time used the famous “clear and present 
danger" test concerning freedom of spéech and 
Justice Holmes stated, “The question in every 
case is whether the words used are used in- 
such circumstances and are of such a nature 
as to create a clear-and present danger that 
they will bring about the substantive evils that 
Congress has a right to prevent. lt is a 
question of proximity and degree." 


The Supreme Court of the United States. 
has time and again expressed its' opinion on 
freedom of speech and expression as guaran- 
teed by the First -Amendment. Dealing with 
the investigating poser of the Congress the | 

` . 


1 : : 


Supreme Court held in John T. Watkins-vs- 
` United States” 1 Law ed. 2d. 1273, “The 
investigating power of the Congress which is 
inherent in the legislative process is broad, 
encompassing inquiries concerning the admi- 
nistration of existing law as well as proposed or 
possibly needed statutes, including surveys of 
défects of our social, economic or political 
system for the purpose of enabling the 
Congress to remedy them, and comprehending 
probes into departments of the federal govern- 
ment to express corruption, inefficiency or 
waste ; but the Congressional investigative 
power is authority to express the pr vate 
affairs of individuals without justification in 
terms of the function of the Congress..... A 
congressional investigation is a part oflaw 
making being justified solely as an adjunct to 
the legislative process, and the First Amend- 
ment may be invoked against the infringement 
of the freedom of speech or press or assembly 
by law or by law making." Mr. Justice Black 
and Mr. Justice Douglas in a seperate opinion 
held in Yates-vs-United States: 1 law Ed. 
2d. 1356, "Freedom of speech, press and 
assembly, as guaranteed in the First Amend- 
ment to tFe Federal Constitution, is violated 
by the Smith Act, which makes it a criminal 
offence to advocate ànd teach the forcible 
overthrow „of government or to organise a 
society of persons who so advocate and teach." 
The same judges again opined in Clemente 
Martinez Perez-vs-Herbert Brownett : 
ed. 2d. 603, “The First Amendment’s guaranty 
of free speech protects utterances, no matter 
how extreme and unpopular, in political dis- 
cussions concerning foreign policy. While any 
power exorcised by Congress must be asserted 
in conformity with requirements of due 
process, and due process has substantive as 
Well as procedural aspects, the due process 
requiremerft is agimitation on powers granted, 


° 
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and not the means whereby rights granted 
by the Constitution may be wiped out or 
watered down." x 

In United States of America-vs-Internatio- 
nal Union U. A. A. & A. Implement Workers 
of America: | Law Ed. 2d. 563, the” majority 
judges of the Supreme Court refused to pass 
Opinion upon the constitutionality of 18 
USC 610 (an Act of Congress that prohibits 
Corporations and labour organisations from 
making a contribution or expenditure in 
connection with any election for federal office) 
as to whether it violates the First Amendment's 
guarantees of freedom of speech and assembly; 
but Mr. Justice Douglas with the Chief Justice 
Warren and Mr. Justice Black in a seperate 
opinion said, “When the exercise of First 
Amendment rights is tangled with conduct 
which government may regulate, we refuse 
to allow the First Amendment rights to be 
sacrificed merely because some evil may result, 
In Cantwell-v-Connecticut, 310 U.S. 296 or De 
Jonge-v-Oregan, 299 U.S. 353, it was held, 
‘the legislative intervention can find consti- 
tutional justification only by dealing with the 
abuse. The rights themselves must not be 
curtailed !...First Amendment rights are not 
merely curtailed by the construction of the 
Act which the Court adopts. Today's ruling 
abolishes First Amendment rights on a 
wholesale basis. Protection of minority groups, 
if any, can be no excuse. The Act is not 
‘narrowly drawn’ to meet that abuse. Some 
may think that one group of another should 
not express its views in an electioh because it is 
too p: werful, because it advocates unpopular 
ideas, or because it has a record of Jawless 
action. But these are not justifications for 
withholding First Amendment rights from any 
group—labour or corporate. First Amendment 
rights are a part of the heritage of all persons 
and groups in this country. * They are not to be 
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dispensed with or withheld merely because we 
or the Congress thinks the person or group is 
worthy or uaworthy. The Act as construed 
and applied, is a broadside assault on the free- 
dom of political expression guaranteed by the 
` First Anferidment, It cannot possibly be saved 
by any of the facts conjured up by the Court. 
The answers to the questions reserved are quite 
irrelavant to the constitutional questions ten- 
dered under the First Amendment." 


The due process clause of the Fourteenth 
Amendment has been explained by the Supreme 
Court in its various decisions. Very recently 
the Supreme Court in Eleazar Smith-vs-People 
of the State of California :4 Law. ed. 2d. 205 
has again reaffirmed its decisions in Near-vs- 
Minnesota : 283 U.S. 697 & Roth-vs-United 
States : 354 U.S. at 488 where the Supreme 
Court held that itis no longer open to doubt 
that the liberty of the press, and of speech is 
within the liberty safeguarded by the due pro- 
cess clause of the Fourteenth Amendment from 
invasion by State action. It was found impo- 
ssible to conclude that this essential personal 
liberty of the citizen was left unprotected by the 


general guaranty of fundamental rights of per- 


son and property... The fundamental freedoms 
of-speech and press have contributed greatly 
to the development and well-being of our free 
society and are indispensable to its continued 
growth. Ceaseless vigilance is the watchword 
to prevent their erosion by Congress or by the 
States. The door barring federal and State 
intrusion into this, area cannot be left ajar; it 
must be-kept tightly closed and opened only 
when the slightest crack is necessary to prevent 


encroachment upon more important interest. 


In the same decision Mr. Justice Black said, 


“The First Amendment’s language leaves no. 


foom for inference that abridgments of speech 


and press can be made just because they are. 


slight, .The- Piggt- Amendment, Which is the 
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supreme law of the land, has thus fixed: its ows ptm 


value on freedom of speech and press by put- 
ting these freedoms wholly ‘beyond the reach’ 
of federal power to abridge. No other provi- 
sion of the Constitution purports to dilute the 
scope of these unequivocal commands of the 
First Amendment. Consequenty, I do not be- 
lieve that any federal agencies, including Con: 
gress and this Court, have power or authority 
to subordinate speech and press to what they 
think are ‘more important interests’. The con- 
trary notion is, in my judgment, court-made 
not constitution-made." Mr. Justice Douglas 
said, “Freedom of expression can be supp- 
ressed if, and to the extent that, it is so closely 
brigaded with illegal action as to be an inse- 
parable part of it. As a people, we cannot 
afford to relax that standard. For the test 
that suppresses a cheap tract today can 
suppress a literary gem to-morrow. All it 
need to do is to incite a lascivious thought ‘or 
arouse a lustful desire. The list of books that 
judges or-juries can place in that category is 
endless." 

On the freedom of expression of ideas the 
Supreme Court in Kingsley International Picture 
Corporation-vs- Regent of the University of the 
State of New York : 3 Law ed. 2d 1512, held, 
“The guaranty of the First Amendment is not: 
confined to the expression of ideas that are con- - 
ventional or shared by a majority. It protects 
advocacy ofthe opinion that adultery may 
sometimes be proper, no less than advocacy 
of socialism or the single tax. Amd in the 
realm of ideas it protects expression which is 
eloquent no less than that which is unconvin- 
cing.” Mr. Justice Black and Mr. Justice: 
Douglas said, “If we had a provision in our 
Constitution for ‘reasonable’ regulation of the 
press such as India has included in bers, there 
would be room for argument quat sensorship 


` 


swo ; 


in the interests of morality would be punish 


— able.” oti ug 


The Jaw relating to freedpm of speech and. 


` press as it stands to-day in the United States 


‘ations or unions ; 


is that the freedoms guarnteed by the First 
eee are subject - ‘to legislative -control 
opinion of the Court that it comes within 
“clear and present danger” rule as laid down 
by the Supreme Court. “Clear and present 
danger" has become merely a convenient 
excuse for supression of freedom of speech 
ánd expression, With the charging national 
and international situation, the rights guaran- 
teed by the First Amendment are subject to 
more legislative control and the Supreme 
Court does not any more agree with the 
opinion of Mr, Justice Brandeis expressed in 
Whítney-vs-California : 274 U. S. 354, that, 
“If there be time to expose through discussion 
the falsehood and fallacies, to avert the evil 
by the process óf education, the remedy to be 
applied is more speech, not enforced silence." 


Article 19 of our Constitution guarantees to 
every citizen of India seven freedoms e.g. free- 
dom of speech and expression; to assemble 
peaceably and without arms ; ‘to form associ- 
to move fréely throughout 
the territory of India; to reside and settle in 
any part of the territory of India ; to acquire, 
hold and dispose of property ; and to practise 
any profession, or to carry on any occupation, 


. trade or business. But all these rights are sub- 


(6) df Afticle 19. 
in this article as to the interpretation given by, 


ject to restriction imposed under Clause (2) to 
An attempt has been made 


the Supreme Court to Articlé 19(1)(a) and 
19(2). Article 19(1)(a) states “All citizens 


_ shall have the right to freedom of speech and 


expression.” Article 19(2) states, “Nothing in 
sub-clause (a) of clause (1) shall affectthe ope- 


. ° 4 
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ration of any existing. law, or prevent the State 
from making: dny law,.in so far as such law 
imposes reasonable restrictions on, the exercise 
ofthe right conferred by the said*sub-clause in 
the interests of the security of the State, friendly 
relations with foreign States, public order, 
decency or morality, or in relation to*contempt 


“of court, defamation or incitement to an 


offence.” The Supreme Court in State of 
West Bengal-vs-Subodh Gopal : (1954) S.C.A. 
65, said on Article 19(1), *Art. 19 (1) guaran- 
tees those great and basic rights which are 
recognised and guàranteed as the natural rights 
inherent in the status of 3 a citizen of a free 
country.” 


It has been held by the Supreme Court that 
only a citizen of India possesses the fundamen- 
tal right under Article 19. ( Sewpujanrai Indra- 
sanarai Ltd.-v-Collector of Customs : A.LR. 
(1958) S.C.845. The constitutionality ofa sta- 
tute can only be raised by person who is aggrie- 
ved byit. No one except those whose rights 
are directly affected by a law can raise the 
question of the constitutionality of that law. 
(Bombay Dyeing & Manufacturing Co- Ltd.-v- 
The State of Bombay : A.LR. 1958 S.C, 328 & 
Charanjit Lal Chowdhury-v-Union of India : 
A.LR. (1951) S.C.41). The fundamental right 
chapter of the Constitution has no bearing on a 
stafhte right. In Jamuna Prasad Mukhariya- 


. vs-Lachki Ram & Oths. : A. Y. R. (1954) S. C. 


686, it was contended that sections 123 (5) and 
124 (5) of the Representation Of Peoples Act, 
1951, was ultra vires to Article 19 (1) (a) of the 
Constitution. But the Supreme Court held 
that these sections do not interfere with. a 
citizen's fundamental right to freedom of 
speech. These laws do not stop a man from 
speaking. They merely prescribe conditions 
which must be observed if he wants to enter 
Parliament. The Supreme Court further held, 


` 


` ted by sifitüte. 


i 


“The right to stand as a candidate and contest 
an election is not a common law right. It is 
a special right created by the statute and can 
only be exercised on the conditions laid down 
by that Statute. The fundamental rights 
chapter has no bearing on a right like this crea- 
Persons have no fundamental 
tight to be elected members of the Parliament. 
If they want they must observe the rules. If 
they prefer to-exercise their right of free speech 
outside these rules, the impugned sections do 
not stop them. These sections are intra vires 
the Article 19 (1) (a).” 

The scope and extent of freedom of speech 
us guaranteed by Article 19 (1) (a) has been 
explained by the Supreme Court in a number of 
cases. This Article was first considered by the. 
Supreme Court in A. K. Gopalan-v-The State 
of Madras : À. L. R. (1950) S. C. 27, where the 
Court held that the Prevention of Detention Act, 
1950 was intra viies the Constitution with the 
exception of section 14 which was held illegal 


and ultra vires ; but the invalidity of section 


ü Patanjali Sastri said, 


14 does not affect the rest of the provisions 
of the Act. Interpreting Article 19, Mr. Justice 
“Article 19 guarantees 
to the citizens the enjoyment of certain 
civil liberties while they are free, while Articles 
20-22 secure to all persons-citizens and non-citi- 
zens certain constitutional guarantees in répard 
to punishment and prevention of crime. 
Chief Justice Kania said, “If there is a legis- 
lation directly attempting to controla citizen's 


freedom of Speech, or expression, or his right 


Tor instance, 


to assemble peaceably and without arms, etc., 
the question Whether that legislation is saved.by 
the relevant saving clause of Art. 19 will arise. 
If, however, the legislation is not directly 
in respect of any of these subjects, but as a 
result of the operation of other legislation, 
for punitive or preventive 


‘detention, his right E any of the Sub-clauses 


- ) 1 
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of Art. 19 does not arise. The true Sid. 
is only to consider the directness of the legisla- mm 


"tion and not what will be the result of the 


detention otherwise valid, on the mode of the 
detinue's life." Mr. Justice Das said, “A 
perusal of Article 19 makes it abundantly clear 
that none of the seven rigbts enumerated if cl. 
(1) is an absolute right, for each of these rights 
is liable to be curtailed by laws made or to 
be made by the State to the extent mentioned 
the several clauses-cls. (2) to (6) of that Article. 
Those clauses save the power of the’ State to 
make laws imposing ceftain specified restric- 
tions on the several rignts.". Mr. Justice 
Mukherjee said, “Art. 19 uses the expression 
‘freedom’ and mentions the several forms. and 
aspects of it which are secured to individuals, 
together with the limitations that could be 
placed upon them in the general interest of the 
society. Articles 20,21 and -22 on the other 
hand do not make use of the expression 
'freedom' and they lay down the restrictions 


that are to be placed on State control where an . 


individual is sought to be deprived of his life 
or personal liberty." | t : 

Freedom of speech includes broadcasting, 
and advertisement ; and the freedom of. speech 
comprehends the freedom: of press. The free: 
dom of speech and press are; ; fundamental 


personal rights of the iben Freedom of 


, Speech goes to the heart of the natutal right of 


an organised freedom-loving society to “impart 
and acquire information about that Meurs 
interest". The freedom of ‘press rests on! the 
assumption that the widest possible dissemina- 
tion of information from diverse and antagonis- 
tic sources is essential to the welfare of the 
people. Such freedom is the foundation of free 
| 
government of free people. The purpose | of 
such guarantee is to prevent public authorities 
from assuming the guardianship of the public 


mind. ef, Express Newspaper ore) Ltd. & ` 


` 


AC Ls 


Gths. -v-Union of India : A. I. R. (1958) S. C. 
). While considering the validity of sec. 3 


`of Drugs & Magic Remedies "(Objectionable ` 


Advertisement). Aci, 1954, in  Hamdard 
Dawakhana & Oths. -v-The Union of India. 
A. I. R (1960) S. C. 554, the Supreme Court 
held‘ “An advertisement is no doubt a form of 
speech but its true character is reflected by the 
object for the promotion of which it is 
employed. It assumes the attributes and ele- 
ments, of the activity under Article 19 (1) (a) 
which it seeks to aid by bringing it to the notice 
of the public. When it takes the from of a 
commercial advertisement which has an element 
of trade or commerce, it no longer falls within 
the concept of freedom of speech, for the 
object is not propagation of ideas, social, poli- 
tical, or economic, or furtherance of literature 


or human thought, but the commendation of. 


the efficacy, value and importance of certain 
goods.......It cannot be said, therefore, that 
every advertisement is a matter dealing. with 
freedom of speech nor it can be said that it is 
an expression of ideas. In every case one has 
to see what is the nature of the advertisement 
and what activity falling under Article 19 (1)." 
The Supreme Court'further held that if any 
limitation was placed which resulted in the 
society being deprived of such right to freedom 
of speech, then no doubt it would fall within 
the scope of fhe-Art. 19 (1) (a). But if all it 
does is to deprive a trader from commending 
his wares it would not fall within that term. 

` In M. S. M. Sharma-v-Sri Krishna Sinha, & 
Oths : `À. L. R. (1959) S. C. 395, the Supreme 


Court has explained the extent of liberty and ` 


freedom of expression of the press; and held, 
“It will be noticed. that Article 19 (1) (a) 
guarantees to all citizens freedom of speech and 
expression but. does | not specifically or 
seperately provide for liberty of the press. It 
has, however, been peld that the liberty of the 


i M . `, 
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press is implicit in- the freedom of speech and 
expression- which. is. conferred on a citizen. 
Tuusin Ramesh Thappar-v-State of. Mudias : 
A. I. R. (1950) S. C. 124, this court has held 
that freedom of speech and expression includes 
the freedom of propagation of ideas and» that 
freedom is ensured by the freedom of circula- 
tion. In Brübhushan-v-State of Delhi: A. I. R. 
(1950) S. C. 129, it has been laid down by this 
court-that the imposition of pre-censorship on 


^a journal is a restriction on the liberty of the 


press which is an essential part of the right to 
freedom of speech and expression declared by 
Art. 19 (1) (a). Two things must be noticed. 
A` non-citizen running a newspaper is not 
entitled to the fundamental right to freedom of 
speech and expression and, therefore, cannot 
claim, as his fundamental right, the benifit of 
the liberty of the press. Further, being only a 
right flowing from the freedom of speech and 
expression, the liberty of the press in India 
stands on no higher footing than the freedom 
of speech and expression of a citizen and that 
no privilége attaches to the press as such, that 
is to say, as distinct from the freedom of the 
citizen.” The. Privy Conucil in Arnold-v- 
Emperor: 41 I. A. 149 also held that the free- 
dom of the journalist is an ordinary part of the 
freedom of the subject, and whatever lengths the 
so also may the 


journalist, but apart from statute law, his 


-privilege is no other and no higher. 


Freedom of press involves freedom of 
employment or non employment of the neces- 
sary means of exercising this right or in other 
words, freedom from restriction in respect of 
employment in the editorial force. The 
Supreme Courtin Express Newspaper (Private 
Ltd.) & Oths.-v-Union of India : A. Y. R. (1958) 
S. C. 578 held that no measure can be enacted 
which would have the effect ofimposinga pre- 
censorship, curtailing the circulation or restric- 
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ling the choice of employment or unemploy- of public order, and on the freedom of carrying i 


ment in the editorial foice. Such measures 
would certainly tend to infringe the freedom of 
speech and expression and would therefore be 
. liable to be struck down as unconstitutional. 


How fàr the restrictions can be imposed on 
the press in the interest of public order has been 
full] explanined by the Supreme Court in 
Virendra-y-The State of Punjab: A. I. R. (1957) 
S. C. 896, the Supreme Court held, “The 
expression “in the interest of? makes the ambit 
of the protection very wide, for a law may not 
havebeen designed to directly maintain the public 
order or to directly protect the general public 
against any particular evil and yet it may have 
been enacted ‘in the interest of? the public 
order or the general public as the case may 
be.......The powerful influence of the news- 
papers, for good or evil, on the minds of the 
readers, the wide sweep of their reach, the 
modern facilities for their swift circulation to 
territories, distant and near, must all enter into 
the judicial verdict and the reasonableness of 
restrictions imposed upon the press has to be 
tested against this background. It is certainly 
a serious encroachment on the valuable and 
cherished right to freedom of speech and 
expression if a newspaper is prevented from 
publishing its own views or the views of its 
correspondents relating to or concerning what 
may be the burning topic of the day....Our 
social interest ordinarily demands the free 
propagation and interchange of vicws but cir- 
cumstances may «rise when the social interest 
in public ordes may require a reasonable subor- 
dination of the social interest in free speech and 
expressipn to the needs of our social interest in 
public order. Our Constitution recognises this 
necessity and has attempted to strike a balance 
Between the two social interests. It permits the 
imposition of reasonable restrictions on the 
freedom of speech and expression in the interest 


on trade or business in the interest of general 
public." g 


By the amendment of Article 19 (2) by the 
Constitution ( First Amendment ) Act, 1951, 
the wide concept of “public order” is split‘up 
under different heads. . Dealing with section 3 
of the U. P. Special Powers Act, 1932, the 
Supreme Court has explained the meaning and 
scope of “public order” in The Superintendent, 
Central Prison, Fatehgarh & Oths.-v-Dr. Ram 
Monohor Lohia: A. I. R. (1960) S. C. 633, 
held, “All the grounds mentioned in cl. (2) can 
be brought under the general head “public 
order” in its most comprehensive sense. But 
the juxtaposition of the different grounds indi- 
cates that, though sometimes they tend to over- 
lap, they must be ordinarily intended to exclude 
each other. “Public order" is, therefore, some- 
thing which is demarcated from the others, In 


‘that limited sense, particularly in view of the 


amendment, it can be postulated that public 
order is synonymous with public peace, safety 
and tranquillity. Itis the absence of disorder 
involving breaches of local significance in con- 
tradistinction to national upheavals, such as 
revolution, civil strife and war, affecting the 
security of the State... ..The distinction 
between the phrases *in ihe interest of public 
order" and “for the maintenance, of public 
order", does not ignore the necessity for inti- 
mate connection between the Act and the public 
order sought to be maintained by the Act....... 
The limitation that the restrictions shall be 
“reasonable”, brings about the same result. In 
order to be reasonable, the limitation must 
have a proximate connection with “public 
order", and not one far-fetched, hypothetical, 
problematical or too remote." The calculated 
tendency of insulting or attempting to insult reli- 
gion is clearly to disrupt the public order and 
section 295A of the Indian Peng) Cede, pena- 


. N 


3 
l E lises such activities, is well within the protection 
— of Article 19 (2)as being a law imposing 


reasonable restrictions on the exercise of the 
right to freedom of speech and expression 
guaranteed by Article 19 (1) (a). Ramji Lal 
Modi-v-State of U. P.: A. Y. R. (1957) S. C. 
(620). Speaking or writing so as to excite dis- 
affection to the Government established by law 
is an offence punishable with tarnsportation for 
life under sections 124 (A) & 505 of the Indian 
Penal Code. Very recently the Supreme Court 
held that Sections 124 (A) & 505 of the Indian 
Penal Code do not ultra vires Article 19 (1) (a). 
The Supreme Court held, “This court as the 
custodian and guarantor of the fundamental 
rights of the citizens has the duty cast uponitof 
striking down any law which unduly restricts 
the freedom of speech and expression. But the 
freedom has to be guarded against becoming a 
licence for vilification or condemnation of the 
Government established by law, in words which 
incite violence or have the tendency to create 
public disorder. A citizen has a right to say or 
to write whatever he likes about the Government 
of its measures by way of criticism or contempt 
so long as he does not incite the Government 
with the intention of creating public disorder." 
(Re. Mahamud Ishaq & Oths. reported in the 
Amrita Bazar Patrika, Calcutta edition dated 
25. 1. 62). Again, very recently the Supreme 
Court held-that peaceful demonstration by the 
government employees is constitutional. Rule 
4A of the Bihar Government Service Rule, 
1956, provides, “No Government servant shall 
participate in any demonstration or resort to 
any form of strike in connection with any 
matter pertaining to his conditions of service" 
The Supreme Court held that the Rule is 
unconstittitional and void in so far as it prohi- 
bits *any form of demonstration" by Govern- 
ment servants because it was violative of the 
fundamentgl nes of freedom of speech and 
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expression and to assemble peaeefully as guaran- 
teed by Article 19 (1) (a), (b) and (c) of the 
Constitution. 


On the question of “reasonableness”? as 
embodied in clauses (2) to (6) of Article 19, 


o 


the Supreme Court, in Collector of Gustoms:vs- ` 


N. Sampathu Chetty: A. I. R. (1962) S. C. 
316, Manohar Lal-vs-The State of Punjab: A. I. 
R. (1961) S. C. 418 and also in Ram Dhan Das- 
V- State of Punjab A. I. R. (1961) S. C. 1959, 
held, that the test for ascertaining the “reason- 
ableness” postulated of the restrictions in cl. 
(2) to (6) of Art. 19, should be applied to each 
individual impugned, and no abstract standard 
can be laid as applicable to allcases. The 
nature of the right alleged to have been infrin- 
ged, the underlying purpose of the restrictions 
imposed, the extent and urgency of the evil 
sought to be remedied thereby, the dispropor- 
tion of the imposition, the prevailing conditions 
at the time should all enter into the judicial 
verdict. The Supreme Court further held that 
this is in line with the great principle underlying 
the structure of the rights guaranteed by Article 
19, viz., a balancing in the need for individual 
liberty in the matter, inter alia, of the right to 
hold property, or of the right to trade, with the 
need of social control in order that the freedom 
guaranteed to the individual subserve the larger 
needs— moral, social, economic and political of 
the community and thus ensure orderly progress 
towards the goal that the reasonableness of the 
restraint would have to be judged by the magni- 
tude of the evil which it is the. purpose of the 
restraint to curb or eliminate. . 


As to the reasonableness of restrictions 
certain tests have been applied by the Supreme 
Court in respect of all the Fundamental Rights 
guaranteed by Article 19 and types of restraints, 
particularly the Court has always applied an 
objective and not a subjective standard. The 


- 
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Supreme Court held also in a number of cases 
thatin the examination of reasonableness it 
would go into both the substantive and proce- 
dural aspects of the law under consideration. 
The Supreme Court will also consider the 
undglying purpose of the restrictions imposed 
and the extent and urgency of the evil sought 
to be remedied thereby. 


In Britain the right’ to freedom of speech 
and expression are common law rights and not 
constitutional rights. Therefore no British 
citizen can claim his freedom to be guaranteed, 
but he can nevertheless, protect himself by 
proceedings in the courts against those who 
interfere with his liberty. Prof. Wade in his 
Constitutional Law ( 4th Edition ) has said that 
the attitude of English law towards freedom of 
discussion is that a speaker or writer has no 
special protection to enable him to give free 
expression to his opinions, but that there is no 
restriction which can interfere with his freedom, 
unless he oversteps the bounds set by law, and, 
in particular, by the law of defamation. 
Although Great Britain has no written constitu- 
tion, but the large part of the constitutional 
law is based on charters, bills and statutes. 
The fundamental -rights are not clearly laid 
down in any of the documents.’ Rights and 
liberty won through a series "of struggles in 
polities and of trials in the courts, the greatest 
single. guarantee for the liberty of the individual, 
is the rule of law, which isa complex multipli- 
city of judicial decisions, deeply rooted and 
respected trgditions and public sentiment and 
opinion. , During the Second World War the 
freedom of speech and expression was tempora- 
rily controlled by the executive. Defence Regula- 
tion 39B made it an offence to make use of any 
false statement, document or report to influence 
public opinion in a manner likely to be prejudi- 
cial to the defence of the realm or the efficient 
prosecution Of the war, The ‘Press in Britain 
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may be said to be in much the samé position as 
an ordinary individual. ; — 


The constitutions of all the major countries 
of the world contain provisions dealigg with the 
basic human right to freedom of speech and 
expression. But the concept of these basic 
human rights in the communist world is differ- 
ent from that in the democratic countries of the 
West. Article 125 of the Soviet Constitution 
provides, “that in conformity with the interests 
of the toilers and in order to strengthen the 
socialist system, the citizens of the U. S. S. R. 
are guaranteed : freedom of speach; freedom 
of the press ; freedom of assembly and of hól- 
ding mass meetings and freedom of street 
processions and demonstrations....These rights 
of the citizens are ensured by placing at the 
disposal of the toilers and their organisations 
printing presses, supplies of paper, public 
buildings, the streets, means of communication 
and other material requisities for the exercise of 
these rights." Under Article 126 the citizens of 
the Soviet Union can unite themselves and. 
unite in the Communist Party, the formation 
of any other political party is not allowed in the 
Soviet Union. Criticism and debates are 
allowed so long it does not challange commu- 
nism as a system. The same is true in case of 
Red China. Both in Russia and Chind dis-: 
cussions as to question the premise on which 
eommunism rests, are condemned as counter- 
revolutionary and are punished. : 

Without the freedom of the press and of the 
speech, without the freedom of association and 
assembly, the people could hardly practise its 
rights of cooperation in government, and the 
national will in democracy would not be formed 
in free discussion, in integrity and order. Free- ° 
dom of speech and expression are necessary 
political rights, once the people have -the full 
right of sovereignty. Itis the only guarantee 
that the people wil] be sept informed to dis- 


` 
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charge the awesome responsibilities of sover- 
eignty. The,great American judge, Mr. Justice 
Douglas, in his The Right of The People said, 
“Those who doubt the thesis that man needs 
full'freedom of expression to realize his utmost 
capacities and become a cultured citizen of the 
world need only visit the totalitarian states 
and see how man has shriveled under the 
impact of censorship, how poorly he has fared 
under the diet of one creed. The horizons of 
fhe citizen in the conformity state are so limited 
he cannot react intelligently to the world 
around him. He becomes a victim of the 
agencies of propaganda which his government 


But what is freedom 


Rightly understood ? 
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manipulates. He is free only in some area of 
Science such as physics or chemistry, where 
political ideology does not reach. In the social 
sciences, in the humanities, in the arts, and 
perhaps even in agriculture (as Lysenko showed) 
the scholar in the totalitarian. gation is so 
restricted as to be a mouthpiece for the ruling 
group." The Supreme Court as well as all the 
High Court of our country Bave given a wider 
meaning and interpretation of rights to fredom 
ofspeech and expression as guaranteed by 
Arlicle 19 (I) (a) of the Constitution with the 
limitation imposed by sub-clause (2) of Article 
19 of the Constitution, 


A Universal Licence to be good. 


—H. Coleridge. 


6 


. A Brief Resume of the Evolution of the 


Constitution of India. 


By 


ARUN KUMAR DUTTA 


Constitution, in the words of Chief Justice 
Marshall of the United States of America is 
the fundamental and paramount law of the 
nation. In other words, it is an organism 
under. which laws are made. Our Constitution 
being a written one, differs fundamentally from 
that of the United Kingdom which has 
attained its position of pre-eminence in the 
constitutional field by process of trial and 
error. Happilyfor us, the starting point is 
the Indian Independence Act, 1947 (10& 


-11 Geo VI, C. 30) enacted on July 18, 1947 


` which created two independent Dominions on 


and from 15th August, 1947, respectively named 
as India and Pakistan. From the 15th of 
August, 1947, the UnitedKingdom Govern- 
ment ceased to have any responsibility for the 
Government of any of the territóries previous- 
ly included in British India. The Sovereign's 
suzerainty over the provinces lapsed and the 
Parliament of the United Kingdom gave its 
assent to the omission from the Royal Style 
and Titles of the*word “Indiae Imperator” and 
"Emperor of India". The most remarkable 
feature of the Indian Independence Act is 
embodied in sub-section (1) of section 6 which 
gave to the legislature of each Dominion full 
power to make laws for the Dominion inclu- 
ding laws hafing extra-territorial operation. 


? . 


Advocate 


The Indian National Congress made it clear 
that the legislative power of the Dominions of 
India and Pakistan must include the power to 
alter or amend the provisions of the Indian 
Independence Act itself. 'Sub-section (2) of 
Seetion 6 of the Indian Independence Act 
which corresponds to the Statute of the 


` Westminister, 1931, made important alterations 


by the addition of the words "this or any 
existing or future Act of the Parliament of the 
United Kingdom".. Thus the Dominions of 
India and Pakistan have wider legislative 
powers than the Dominions constituted under 
the Statute of Westminister as the latter have 
no power to amend the Statute of West- 
minister. 

Pending the adoption and enactment of the 
full fledged Constitution of Indias the Consti- 
tuent Assembly of India was engaged from 
1947 to 1949 in drafting a new Constitution. 
In accordance with sections 8 and 9 of the 
Indian Independence Act, India eontiaued to 
be governed by the Government of India Act, 
1935, as modified by the Indian Constitutional 
Order. The  Constituent Assembly finally 
decided to constitute a Sovereign” Democratic 
Republic and the last vestige of judical subor- 
dination was removed when appeals to the 
Privy Council from the Domigion of India 


` 


` 


: were abolished by the Abolition of the Privy 


Council Jurisdiction Act, 1949. The Common- 
wealth Conference at a meeting of the 
Commonwealth Prime Ministers i in 1949 issued 
the remarkable: declaration and the declared 
wish ef the Government of India to continue ` 
as a full member of the Commonwealth. 
The expression “British” was dropped, and the 
British people, always apt to swim with the 
tide of current political ideology announced 


the membership of the Commonwealth with 


the King Queen as “the Symbol of free 
association, of. its independent members”. 


Time will only show what is the effect of this. 


important announcement as the King or Queen 
has no constitutional functions to perform. In 
the republic of India no political subjugation 
is involved i in the process, but just a common 
allegiance 'to the King or the Queen as the 
head of the Commonwealth. . 

Our Constitution is thus a riice amalgam of 
the Government of India Act, 1935 and the 
Indian Independence Act, 1947, and is thus 
essentially federal in structure, like those of 
United States of America, Canada, Australia, 


with vertical and horizontal division of powers 


among different legislative heads. In framing 
our Constitution, the "Constitution makers 
were greatly influenced by the Government of 
India Act;. 1335 which was in full working 
order with the exception of the federation of 
the princely states which was not possible 
because of their stubborn attitude. With the 
lapse of paramountcy, Sardar Patel was the 
great arthite&t who brought the disintegrating 
elements together to build “Bharat”, that is, 
the- union of States comprising of the 
Governors' provinces under the British regime 
and the acceding states represented by the 
princely block. | Our’ Constitution makers 
while making the same, federal in structure, 
have attempted to,dovetail the British and 
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American systems of government by making 
the President as the supreme head of the Exe- 
cutive with the unique Cabinet system of 
United Kingdom ; the keystone of the arch 
like the British system is to a large extent, the 
Prime Minister of India and the Ceuacil of 
Ministers to aid and 'advise the President of 
India, and the Chief Ministers in the States to ^ 
aid and advise the Governors of the States 
with Council of Ministers. The welcome depar- 
ture from the English model is the incorpora- 
tion of fundamental rights in Part IIl of the 
Constitution inasmuch as the founding fathers 
of the Constitution felt the urge and necessity 
ofsuch a declaration on the part of a nation 
which had to wade through blood, toil 


“and tears under an alien rule, to reach the 


promised land so devoutly wished for. 


Having incorporated the fundamental 
rights, the Constitution makers enacted as a 
necessary corollary Articles 32 and 226 in the 
Constitution of India. These two Articles 
form the wide umbrella under which “Freedom 
under the Law" has taken shelter from the 
freedom under the bondage; shelter from 
ilegal legislative acts, anonymous executive 
orders. Supreme Court of India is the sentinel 
of fundamental rights ; while the High Courts 
of the different States are custodians not only 
of “ the seven pillars of freedom" embodied in 
Articles 19 (a) to (g) of the Constitution of 
India, but also of the legal rights. This impo- 
sing facade of enforcement of Constitutional 
rights and remedies thereof has placed our 
Constitution on a very high pedestal 

The Constitutional remedy is provided by I 
the twin Articles 32 and 226 of the Constitu- 
tion of India. The right to move the Supreme 
Court is a fundamental right inasmuch as that 
Article is included within the Chapter **Funda- 
mental Right” and the Supreme Court of India 
cannot refuse án application, whenever there 


E 
is a threat or infringement of fundamental 
rights. The powers under Article 226 of the 
Constitution of India as conferred on the High 
Courts of India in the different states is, no 
“ doubt, wider than those of the Supreme Court 
of India, jngsmuch as the High Courts can 
interfere to do justice between the individual 
and the executive acts and orders not only in 
case of fundamental rights but also in case of 
injury to legal rights as well. 
of a legal right is thus the sine qua non for 
relief under Article 226 of the Constitution of 
India but the one great difference is that the 
powers ofthe High Courts are discretionary. 
. The usual limitations of the powers of the High 
Courts which disentitle applicants from obtain- 
ing the relief under Article 226 are matters, the 
determination of which involves an enquiry 
into disputed question of fact and also when 


there is inordinate delay. -By not using archaic ` 
Prohi- 


expression “Mandamus, Certiorari, 
bition and Quo Warranto” but using expre- 
ssions such as, directions, orders or writs 
including writs in the nature of habeas corpus, 
mandamus, prohibition, quo-wartanto and 
certiorari or any of them for the enforcement 
of the fundamental rights or for any other 
purpose", our Constitution makers are much 
in advance of the time and seemed to have 
. anticipated the memorable lines of Sir Alfred 
Denning, “just as the pick and shovel is no 
longer suitable for the wining of coals so also 
the procedure of mandamus, certiorari and 
actions on the case are not suitable for the 
winning of freedotn'in the new age. This must 
be replaced by ‘new and up-to-date machinery, 
"by declarations, injunctions, and actions for 
negligenoe : and in jüdicial matters, by compul- 
sory powers to.order a case stated. This is 
not a task for Parliament. * * * The 
courts must do this. Of all the great tasks 
that lie ahead, this is the greatest Properly 
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The foundation. 


exercised the new powers of the executive lead 


to the welfare state : but abused they lead to. 


the totalitarian state. None such must ever be 


allowed in this country. We have in our time . 


to deal with changes which are of equal consti- 
tutional significance to those which took pla 
300 years ago. Letus prove ourselves equal 
to the challenge". "(Freedom under the Law, 
Hamlyn Lectures, First Series, 1949 ). 


The challenge taken: up by the Courts in 
India requires to be assessed vis-a-vis summary 


of the recommendations of the Law Commi-- 
ssion of India, Fourteenth Report ( Reform ` 


of Judicial Administration, Vol. 
30 at page 670 : 


(D The writ jurisdiction of the High 


H, Chapter 


Courts has served a very useful purpose and -. 


should under ‘no circumstances be restricted. 

(2) The strength of the High Courts 
should be. increased wherever necessary _ to 
enable them to deal with this extra work 
expeditiously. 


(3) Writ petitions should be rm of 


within a period of six months from the date 
oftheir institution: The present duration of 


mm 


these petitions in some of the High Courts 2 


is too long. 


(4) These. petitions should be carefully 
scrutinised at the admission -stage and a rule 
nisi.issued only in proper cases. 5E 


(5) It should be for the individual High 


. Courtsto decide, having regard to the local 


circumstances. whether writ petitions should 
be heard bya single judge or ud a bench’ in 
the first instance. 


(6) Rules should be framed by the High 
Courts on the lines indicated in ouf Report 
on the Specific Relief Act to enable them to 


record evidence and to determine, if necessary, ` 


disputed questions of fact in proper Cares in 
` 


< 


- proceedings under article 226. 


.(7) The courts should be circumspect in 
granting stays in writ petitions 'and normally 
stay should be ordered only after giving 
notice to the respondent and hearing him. 


(8) In emergent cases, when an ex-parte 
stay is ordered, it should be operative: only 
for a very short time within which the respon- 
dent should be served with notice and heard. 


(9) Care should be particularly exercised . 


in granting stays in revenue matters in' which 
it is proposed to stay the assessment or collec: 
tion of taxes. 


(10) Steps -should bé. taken to remove 
the hardship on the citizen created by the 
decision in Election Commission v. Saka 
Venkata Rao. x 

The High Courts in- the States and the 
Supreme.Court of India have been given power 


to stand in between the rights and the liberties - 


threatened by the executive and the rights and 
` the liberties preserved by the judiciary. After 


12 years of the working of the republic the 
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time has now come to have bird's eye view of 
the way.in which rights enshrined in the 
Constitution are being protected by the courts. 
Broadly speaking, from a resume of the 
decision of the various High Courts, it appears 
that our judges are still wedded to the apron 


Strings of English decisións, and writs in nature 


of mandamus, certiorari and prohibition etc. 
are being administered noton the spirit in 
which the founding fathers have embodied 
them to get “Freedom under the Law." In 
administering justice through the issue of writs 
the Courts in India have refrained from giving 
consequential relief which is hardly consistent 
with the letter and spirit pervading the twin 
articles, Articles 32 and 226 of the Constitu- 
The result is that in most cases, the 
Sovereign Charter of rights embodied in 
Articles 32 and 226 of the Constitution remains 
an imposingofacade for unwary travellers to 
take their rests with the result that they often 
leave the facade with the impression that 
though the British have left out they still rule 
us beyond the seas. 


"LIT The best of all governments is that ° 5 
| which teaches us to govern ourselves. : 
—Goethe 
z I : . 


| Contract and the Conflict of Laws- | 


By š 
`: GOPAL C. LAW - gS xà 
> ( ex-general Secretary) Advocate ' 
Commercial intercourse of the civilised A contract is a promise or set of promises 


world is seldom exhausted within the territorial 
limits of`one State or another. Hence the courts 
of law are frequently required to decide cases 
containing foreign elements. But these foreign 
"elements often create some hurdles before the 
court deciding such dispute. So whenever a 
- case of-this nature calls for decision two ques- 
tions are required to be answered at the 
“outset : i 
(i) forum i.e. the question of? jurisdiction 
and |. 
Gi) Léx i. e. the choice of law. 


When the deciding court is satisfied about 
its own jurisdiction to try and determine. the 


dispute before it, then the question of choice 
of law comes to the picture. 


Now we shall discuss the law which ,Should 
be applied to adjudicate the validity or other- 
wise of a contract containing foreign elements. 
When a contract is entered between the citizens 
of a particular country and the place of perfor- 

,mance also is the same country it is easy to 
ascertain what law should govern the contract. 
But when the'contracting parties overstep the 
bounds of any particular country the courts 
are faced with the problem of choosing what 
law would.be appropriate to determine obliga- 
gations under the contract. The popular answer 

Jis that ‘the proper law of the contract’ should 
be applied. 


. This problem urges 


intended to be enforceable by law. The parties 
to a contract must always therefore, intend or 
be presumed to intend, that it shall be subject 
to or governed by, the law of some country. 
The legal system by which it is intended that i 
the contract shall be governed may conveniently 
be termed ‘the proper law ofthe contract’ 3 
Again another question crops up that is—will 
all the matters covered by.a contract be 
governed by one and only one system of law ? 
some other enquiries. 
The correct enquiry therefore is not-what law 
governs a contract. It is to be enquired—what 
law governs the particular question raised in, 
the instant proceedings ?. It is obvious there- 
fore that if in a con tract different questions 


- .are required to be determined different laws 


may be applied to reach the goal. 


The problem of choosing lex causae is not 
so easy as it seems because in the case of a con- 
tract there may be a multiplicity of connecting 
factors. There is a difference of opinion about 


' the Selection of the factor which should' be 
- decisive in the case. According tp English 


view the intention of the parties is decisive, Its 
theme is the prerogative of intention. The 
victorian Judges borrowed this idea form the I 
dogma of ‘laissez-faire’. But in the: U. S. A. 
the concept is absolutely otherwise. In some. 
of the states the place of contract ( lex loci con- 
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~ tractus ) gives à key to the solution and in 


other states the place of performance ( lex loci 
solutionis ). 
Sub-rule 1 of Rule 148 of Dicey's *Conflict 


of Laws’ clearly states that when the intention 


of the parties to a, contract, asto the law 
governing the contract, is expressed in words, 
this expressed intention determines the proper 


`law of the contract and in general overrides 


every presumption. According to judicial 
incantation of celebrated Lord Wright who 
supported this view in Vita Food Products Inc 
Vs. Unus Shipping Co (1939) A.C. 277 at 289-90 
‘it is now well settled that by English law the 
properlaw of contract is the law which the 
parties intended to apply. “It has been sugges- 
ted by Lord Wright that the above mentioned 
Sub-rule 1 is a rule of law. Foliowing this 
view the Court purports to ascertain the actual 
intention of the parties. Therefore, if there is 


any ‘expressly declared’ intention the court is 


prepared to adopt such intention. 


Another prevalent theory is the theory of 
‘localisation of the contract.’ It depends on the 
grouping of its elements. ‘The country in 
which its elements are most densely grouped 
will represent its natural seat and the law to 
which in consequence it belongs ( Chesire. ) A 
contract may have factual link “With several 
countries. But this feature will not face much 
difficulty if an examination of these connecting 
ties is carefully undertaken, Such an examina- 


, tion will disclose the country with which the 


contract is“closely connected and in which lies 


its natural seat or centre of gravity’. The differ- . 


ence between the theory of intention and the 
theory of localisation is the difference between 
subjectivity and objectivity. At the time of the 
creation of obligation there is no restriction 
regarding the choice of the connecting factors 
e. g. the leg loci contractus and the lex loci 


solutionis, but when the choice is finally exer- 


e 
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cised the law of the land of‘localisation’ should 


govern the contract, 


According to Chesire to ascertain what 
should be taken as the *proper law' the modern 
law has divided the contracts under two heads : 


(i) Where there is no express choice of the 
proper law, and (ii) where there is an express 
choice. Itis however possible to formulate 
certain maxims by which the English Courts 
are inthe main guided when called upon to 
determine the proper law of the contract. These 
maxims are formulated in sub-rules 1-3 of Rule 
148 of Dicey's ‘Conflictof Laws’. 


= (i) Where no law is expressly chosen the 
tussle begins. over ‘intention’ of the parties. 
Some emphasis on presumption of intention 
i.e., what would have been the intention had the 
parties considered the matter at the time when 
the contract was made [R vs. international 
Trustee (1937) A. C. 500 at 529] Sub-rule 2 states 
that when intention of the parties to contract 
is not expressed in words, their Intention 15 to be 
inferred from the terms and nature of the con- 
tract and from the general circumstances of the 
case and such inferred intention determines the 
preperlaw. Others put emphasis on imposi- 
tion of an intention by the Court. They say 
that the court must determine for the parties 
what “they ought to have' intended had they 
considered the matter [Jacobs Vs. Credit 
Lyonnais (1884) 11 Q. B. D. 589 at 599-600 1. 


`. Lord Wright fused these two ideas in (1938) 
A.C. 224 where his Lordship held “hen the 
Court has to impute an intention or to deter- 
mine for the parties what is the proper law 


.Which, as just and reasonable persons, they 


ought or would have intended if they had 


thought about the question when they made the, 


contract. In a later decision "The Assunzione’ 


(1954) P.150 4he Court of Appeal concluded 


that the statement. of Lord Wright cited above 


4 , 


o 
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- correctly represented the modern law and prac- 
tice provided the words “or would have" are 
omitted (per singleton L.J). Furthermore Single- 


` ton L.J. held that to determine the question the 


terms of the contract, the situation of. the 
partie £nd all the surrounding facts must be 
taken into account. In short, the proper law is 
the legal system with which the contract has the 
most substantial connection i.e. the proper law 
depends upon the localisation of the “contract. 
Therefore the value of presuption of intention 
* is very little. No one fact is conclusive, every 
fact which has a bearing with the natural 


seat or the centre of gravity is-releyant. Chesire . 


said ‘to enter upon the search . with a presum— 
ption is only too often to set out upon a false 
trià'. Tt may tend to divert attention from the 
necessity to consider every single pointer. 
*When the circumstances are divergent the con- 
tract requires to be regarded as a whole. 
Because an isolated presumption or inference 
might cancel another isolated ` presumption 


which ultimately may fail to give any positive : 


conclusion. Presumptions of the Victorian 
age are now-a-days obsolete. The ` proper 
method to-day is not to begin witha presump- 
tion and then to proceed but to rely on 
presumption only when the localisation theory 


fails to reveal what the proper law of the ` 


contract should be in that particular case. One 
maxim of Dicey as enumerated in Rule 148 
sub-rule 3 clearly states that in the absence of 
countervailing considerations two presumptions 
as to the proper law: of the contract have 
effect. Lex Loci contractus i. e. the country 
where the contract is made prima facie is the 
proper law; this presumption can be applied 
when the contract partly or even wholly be per- 
formed in another country, Second- presump- 
tion goes in favour of Lex loci solutionis i. e. 
the country where the peiformance is to take 
place. It usually applies to the mode of per- 
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, decisions in a recent case 


. formance as distinguished from the substance 
of the obligation. 


(i) Where there i is an “express choice of the 
‘proper law’ English law admits the doctrine 
of ‘express choice ( vide Dicey’s R. 148 sub- 
rule 1 ). 
unfettered or subject to certain, conditions? Of 
course there are judicial dicta which would 
admit this unbounded licence. (R. Vs Inter- 
national Trustee (1937) A. C. 500 ) It will not 
be out of place to mention here that the choice 


of law must be ‘bonafide and legal) This is - 


fundamental and means much more than that 
á merely cccentric or capricious choice of. law is 
of no effect. A foreign law will thus not be 
applied in so far as its application would lead 


. to results at variance with a public policy of the. 


lex: fori fundamental enough to compel the 
court io disregard its selection as the proper 
law. “Wading through the welter of conflicting 


341) it was held that ‘the court will not 
necessarily regard the intention expressed by 
the parties as bzing the governing consideration 
where a system of law is chosen which has no 


real or substantial cobnextion with the contract - 


looked upomas a whole’. In this connextion 
‘it may be stated that only in the arbitration 
cases choice of law or arbitrator -is _ unfettered. 
This is a common feature of. international 
Commerce. 


Excepting the arbitration cases - the choice 
of the proper law should be according 
objective standard. In (1949) 1 K B. 482 at 
490 Lord Justice Denning observed that the 
parties are not free to stipulate by what law the 
validity of their contract is to be determined. 


‘It must be governed by the law to- which the - 
‘contract naturally belongs, ascertained objective- 


ly in the light of all the circumstances’. There- 
fore we find that in the ultimate eanalysis the 


But is this freedom of choice of law : 


to the- 


(1956) Ch. 323, ar < 


- 
u D 


` 
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e, théory of locdlistion of thé dana is accepted * 2 this contract, “that is to say, the contract out of 


and given preference to the theory of intention - which the obligation to pay arose, were most 
of the partiés to the contraet which owės its E densely - grouped at Lyallpur and that that 
origin from the. Benthamite dogma laissez" was its natural seat and the place with which the 
„faire. The modern theory of-localisation was _ transaction had its closest and most real connec- 
| acgepted by the Supreme Court of India jin. tion. It follows from this that the ‘preper law 
. Delhi Cloth Mill’s case (1955) S. C. A. 921 at ~of the contract in so às far as that is material, 


.- 984) where Bose J. ‘held ‘that the elements of ` was the Lyallpur Law.” 


` 


Do nothing to ‘thy neighbour‘ which” thou would 

“not hereafter. have thy: neighbour do to thee. A 

.man obtains a.rule of action by looking upon his ` ° 
neighbours like himself." id 


| -—Mahabharat. 


` Trade Union Movement in India 
By ' i ` 
Sri BISHNUPADA MUKHERJEE 


Ex-Secretary & Editor, Law Magazine 


Before the first world war, there had been 
hardly any association of labourers in India. 
It was only during the early twenties, when the 
grave economic difficulties of labour following 
the phenomenal rise in prices together with 
political tension in India and the world-wide 
labour movement inspired the labourers in this 
country to form organised association for advanc- 
ing their own rights and interests. But the main 
difficulty at that time was the question of recogni- 
tion of labour leaders by the employers. Because 
most of the labour leaders were drawn from 
political parties and they were in no way 
connected with active labour force. However, 
the first known organisation of the Indian workers 
is the Bombay Mills-hands Association. It was 
organised by a well-known journalist named 
Mr. N. M. -Lokhande in 1910. Practically this 
association could not succeed in redressing the 
grievances of the labourers. 


In 1918 another labour organisation was 
formed in the name of the Madras laboy Union! 
under the leaderghip of B. P. Wadia, an associate 
of Mrs. Anne Besant. This Union .was not 
recognised by the Madras Mill owners. Besides, 
they filed a suit in the Madras High Court 
demanding the order that the said Union was an 
illegal association. The Mill owners won the 
«ase, asa result of which there had been a set- 
back in the process of development of Trade 
Union movement ig India. But in Ahmedabad, 


° in India. 


the textile mill workers were organised as an 
association. under the leadership of Mahatma 
Gandhi. There had been a sweet relation between 
the labourers and the mill owners. The Labour 
problems were solved through mediation aid 
arbitration of Gandhiji. 


By spontaneous movement of the labourers, 
the then Government of India was impressed to 
accept the principle of the right to employ leaders 
from outside for the smooth development of 
Labour Unions in India. I 


Before 1920 almost all the labour organisa- 
tions were local in character. But the first attempt 
to organise labourers on the country-wise basis 
was initiated by Lala Lajpat Rai. Indian Trade 


. Union Congress was founded in that year under 


the presidentship of the able leader Lala Lajpat 
Rai. Then this organisation received unfailing 
support from the national leaders like C. R. Das, 
Jawaharlal Nehru and Subhas Chandra Bose and 
ultimately they rose to the position of the 
president of this organisation in succession. 


The Indian Trade Unions Act of 1926 gave 
new impetus to the movement of labour unions 
The Act, defined Trade Unions and 
put certain obligations to be fulfilled by, the unions 
for their recognition. Besides the registered trade 
unions were granted a number of privileges that 
included the immunity of the union officials from 
criminal and civil liabilities. «A regitered trade ' 
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ühion was also granted the right to employ the 


e fund collected on purely voluntary basis for the 


P 
‘purpose of any furtherance of political interest. - ` 


A sad experience was gathered by the labour 
leadersdn 1929 when the Government of India 
imprisoned 31 All-India Labour Leaders on the, 
groukd of Meerut Conspiracy This brought 
about a split in the labour organisation of our 
country. "This split was intensified by two groups 
of labour leaders—one group represented the 
moderate policy of the organisation and the other 


„group represented its extreme policy. The former 


group included Mr. N. M. Joshi, Shiva Rao, 
V. V. Giri and other liberal leaders — They came 
out of the A.LT.U.C, and formed a seperate 
organisation known as the Indian Trade Unions“ 
Federation. In 1933 this Federation merged with 
National Federation established in 1931. With 
the amalgamation of these two Unions they came 
to be known as the National Trade Union 
Federation. 


In 1938 the A.LT.U.C. and the N,T.U.F. 
came to a decision that they would merge them- 
selves into one central organisation ‘with equel 
representation in the General Council. 


With the out-break of the World War II, 
there had been a further difference of opinion 
among the trade union leaders as to tbe policy to 
be adopted. towards the British Government 
during the war period. The A I.T.U.C. favoured: 
a policy of-neutrality in war whereas the Roy- 
Mehta group insisted on the active support of the 
British Government during this war. As this group 
did not find strong support from amongst other 


o 
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leaders, so they came out of the A.LT.U.C, and 
formed a seperate organisation in the name of 


-Indian- Federation- of Labour in 1941 with a 
Government subsisty of Rs, 13, 000 per month. 


After the independence of India, it was 
necessary to remodel the labour organisations in 
our country. In 1947 an all India Conference 
was convened by the Congress Unions, trade 
union workers and leading Congress leaders. In 
the conference it was decided to form a new 
organisation of labourers under the Indian 
National Congress which would be later on called 
‘the Indian National Trade Union Congress. This 
trade union, would as a principle resort to strike 
as a last-ditch measure. 


In 1948 another new organisation, the Hind 
Mazdur Sabha was formed by the socialist leaders 
and the followers of MN. Ray. A fourth 
organisation came to be formed in 1949 under the 
liberal leaders like N M. Joshi and Mrinal Kanti 
Bose. The R.S.P.I. also joined with this organis- 
ation. This organisation is known as the United 
Trade Union Congress. 


` The relative strength of these four rival 
organisations will be evident from the table 
appended below.— 


Name of ^ No. of Unions ^ Member ship 
the organisations affiliated 1958 
Ë 1958 (in thousands) 
INTUC............. pr 910 
AITUC............. BOT as aaa a 538 
HMS............... 151: sees 193 
TUG iq TT AMI br 82 
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Preventive Detention in Indian Constitution 


; So $ By 
- | . KALYAN MAJUMDER, M.A. — . : 


Constitutional democracies talk much about 


individual liberty. In a sense they are based upon . 


this very particular philosophy. They try to 
preserve it cautiously and guard it jealously. But 
these days we find that constitutional democracies 


are faced with the problem of emergencies. - 


Which stand as a barricade in achieving its goal. 
The apparent necessities evoked.;by danger often 
‘coflict with the postulates of. 
democracy. Preventive detention is itself a 
product of emergency. It-has come into existence 
to meet the emergency in certain cdses. From 
this follows the utility of the present study. In 


this analysis I propose to deal with the Indian - 


constitution - particularly as because Indian 
constitutional practice regarding preventive 
detention is peculiar. It is peculiar because 


Indian constitution has made provision for 
preventive detention even in peace-time which no 
other constitutional democracies have accepted. 
The practice adopted by Indian constitution is 
rather unknown ‘to all other constitutional 
democracies of the world. 

Preventive detention, as such, means detention 
without trial and again on grounds which are 
not sufficient,to bring a legal action against the 
detenu. It gives rise to certain peculiar things. 
We find that the person is detained merely on 
suspicion that he may de some wrongful act if he 

` ig let free. We also find that the evidence in 

«possession of the authority is not sufficient to 
bring a legal action against the detenu. Thus we 

e . 


/ 
° 


constitutional - 


find that the detenu is not a criminal in the true 
sense of the term but he is still detained as 
because of the supposition’ that he may commit 
some wrong in near future. The principle followed 
in Britain and in the U.S. A. is that a person 
can be sent to prison by conviction by a court of 
law for offences found to have been committed by 
him. But in time of peace he cannot be detained 
by the executive simply because they. think that 
he may commit offences in future. Although it 
is valid in time of emergency, detention without 
trial is unknown there in normal times. 


Upto the time of the promulgation of Indian 
constitution, no democratic constitution -had ' 
authorised detention without trial in ordinary 
times. Perhaps the Indian constitution simply 
gives formal recognition to the fact of continuing 
emergency which has been the most striking 
characteristic of the present century.; “But one 
wishes to believe that there isa universal validity - 
for all places, as well as for all pimes with a 
minimum of exceptions, to the proposition that 
the law should be general, “law”, which hears 
before it condemns; which proceeds . upon 
inquiry, and renders judement only after trial. i 


In India the constitution guarantees to every 
citizen the right to move freely throughout the 
territory of India, and to reside and settle in any 
part thereof. (Art. 19(1) (d). (e): Art. 21 
provides that no person shall be deprived of his: 


- life and personal liberty except according to 


ir safeguards -against the SHEER desi 


NO ‘catablished bs ime ns there is 
° provision for. preventive detention in Art. .22,. 
subject.to certain” limitations. . 


"Art..22 of the "Indian- ‘constitution provide i in ` 


clause (4): that arrested persons must be informed - 

“as soon. as may be” -of -the - grounds of their 
- arrest, and they are , guaranteed the right- of. . 
counsel. Clause (2) requires that arrested persons ' 
be produced: before the ‘nearest magistrate" within 
twenty-four hours of their arrest ` and - further - 
detention can. only- be. .upon the authority of the ` 
magistrate: But clause- (3)° excepts. from the - 
rights granted by clauses (1) and (2) both enemy 
aliens and “any person. who is arrested-or detained - 


ünder-any law providing for preventive deten-- - detainee, However, 


` tion". Subsequent’ - clauses provide for. the 
procedure. applicable io persons. detained ünder : 
` preventive detention, às well aš for their substan- - 
tive .rights, whieh are, of course, far less than ` 
z for those’ who- can” claim the protections of 
clauses (1) and (2)... But these are all procedural 
‘and - 
‘detention by the executive. ia i 
to the executive to”. take away the personal _ 
liberties of a person, -no matter whether the. 
> country is at war With some other country: or. 
countries, or whether the ‘country is ` pursuing . 
diligently in conformity with .the democratic 
pattern The only limitation in doing so is that 
the executive" must actin accordance with, the 
procedure : ‘established by. law. We must note ' 
that law here does-hot mean those principles of 
natural justice. , Law here-means law as “enacted ` 
'by-the Parliament: . It means ‘lex? ‘which is state- 
made and net ‘jus’ in the abstract ` -sense of „the ` 
principles of natural. justice. - 


Art. 22 came ` Up, for interpretation for the . 
first time in-1950, ` in-.the case of Gopalan : vs. ` 
State of Madras, - “where an application for: a. 
. writ of’ “habeas " corpus’, by one . imprisoned in 
Madras ` under the Preventive Detention Act of 
16 e° š ` i 
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1950: was made. The challenge to this Act 
- presented the Indian Supreme Court with its first 


case calling for a full analysis ofthe constitu- 


"tion's chapter on Fundamental Rights. Upon 
very extensive Judicial analysis this Act withstood 
every attack, except for section 14, which was 
held: to negate the right, accorded to a Getainee 
"by clause (5) of Art. 22, to be communicated 


` the grounds of the order and to make representa- 


tions against. it. Although clause (6) permitted the 
` Government to withold ‘facts’ which it considered 
against the public interest to disclose, the court 
. was unwilling to be excluded froma review of 
the grounds’ which were disclosed to the 
since the court found 
section 14 to be severable, the Act in its 


: operative “essentials” was upheld, 


` Subsequent decisions have approved the 
pow test contained in the Preventive Deten- 
tion Act, holding that the- determination of the 
sufficiency of the grounds for detention is not for 
_ the courts to decide, although an allegation of 
‘mala fides remains justiciable (State of Bombay 
vs. Atma Ram Shridhar Tadya A. I. R. 1951 
^S. C. 157). 


Although thé Indian Supreme Court in both 
` Gopalan- and Atma Ram cases greatly limited the 
Scope of judicial review of imprisonment under 
preventive, detention legislation, it- has ordered 
the - release of detainees on a finding that the 
grounds for detention as communicated have been 
too .vague to enable the -petitioncr to make an 
effective representation against the order of deten- 
tion (^r. Ramkrishan Bharadwaj Vs. State of 
Delhi). It has released the detenus on a finding 
` that the grounds disclosed bý the "Government 
.-Weré irrelevant to the objectives of the preventive 
. detention legislation.- It is thus apparent that the 
` Indian Supreme Court does guard that area of 
"review of preventive detention which is left to the. 
coürts. And within the rather narrow confines 


422 


of that review it does not hesitate to upset the 
Executive's determination. I 


If there is any justification for laws of deten- 
tion without tríal in a constitutional democracy. 
it can only be on the theory that for some reason 
or reaschs' the regular criminal laws with their 
historic safeguards designed to produce a fair 
trial before conviction are inadequate to meet 
the emergency. The proposition that emergency 
creates power can be tolerated. But the Indian 
constitutional practice regarding preventive deten- 


tion as an instrument in the hands of the Executive 


even in time of peace isan anomaly. Assuming 
that such detention isa necessity in emergency, 
how does it, in normal time, fit in with the 
doctrine of Rule of Law which alone adds glory 
to constitutional democracy. ' 


Jt may. be suggested that the best situation 
is obtained in a country when there is no provision 
for preventive detention in times of peace. Here 
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“That fundamental human rights, especially | — 


the right to personal liberty, should be written 
and entrenched sin the constitutions of all 
countries and that such personal liberty should 
not in peace time be restricted without ftial in a 
Court of Law." 


i 
Thus it is found that the Lagos conference 
categorically rejected the application of preventive 
detention, in times of peace, without a proper 
trial. 


Judging from this point of view Indian consti- 
tutional practice regarding preventive ‘detention 
is certainly anomalous. The provisions as laid 
down are uncommon and unprecedented to some 
extent. Although everything can be justified that 
justification may be reasonable or otherwise. 
Why should we accept such a practice which is 
unconventional? If democracy is our accepted 
principle then a change is needed. Rule of Law 
must survive over Rule of men. Otherwise the 


reference may be made tothe Law of Lagos, spirit of constitutional democracy will be 
paragraph 3 of which reads as follows :— jeopardised. 
— -0 — 


The world is my country, < 


s all mankind are my brethren, 


. and to do good is my religion. 


Law in South Africa : 


By 


DURLABH CHANDRA BHATTACHARYYA M.A., 


ki 
= 


With an area of 472, 359 square miles and 
a population of 12,646,375 the Union of 
South Africa poses a problem to the whole 
world. By stretching our eyes to the past we 
will visualize that this is the country where 
the Dutch settlers first arrived and established 
the Cape Colony in 1652- After a gap of 
about one and a half centuries the British 
Crown snatched this country from the conquer- 
ers and extended its imperial claws on it in the 
year 1806. Later on in 1910 the Union of 
South Africa came to be established under the 
statute called South African Act, 1909, passed 
at Westminister on September 20 in the same 
year. Like all-other countries in Asia and 
Africa  white-colonialism extended its .evil 
hands on this vast area of Africa and thus 
heralded a colony of whites where a start was 
begun in the first transaction of human lives 
as common merchandise. Itis with this aim 
in view and specially to meet the growing need 
of cheap labours for the newly bullt diamond 
mining industry, the white enterpreneurs of 
the various mines imported black-skinned peo- 
ple as labourers and slaves from all parts of 
the world, specially from the east. And it is 
in 1860 when the first Indians arrived in Natal 
'-aslabourers. Thus with the passing of time 
white human masters came. in this diamond 
area with master rod to govern the black slave 
-and kaffir humans. In this historical back- 


3rd year Class ` 


ground the word apartheid—the term coined 
for the first time in the Afrikkans Dictionary in 
1950and which isthe basisupon which the whole 
country is now being governedby the Nationa- 
list Party under the premiership of Dr. H. F. 
Verewoerd, a former minister of Native 
Affairs, who took over the premiership from 
J. Strijdom in 1958,—came in the fore of 
world stage in total connivance to and ignor- 
ing the maxim inscribed in the Article 1 of the 
Universal Declaration of Human Rights that 
“all human beings are born free and equal in 
dignity and rights. They are endowed with 
reason and should act towards one another in 
a spirit of brotherhood”. Now South Africa 
under the white control is going to declare 
another war by the 31st May 1961 when it 
becomes a Republic with only white voters 
leaving aside 10,000,000 people out of the total 
population of 12,646,375 against the human 
institutions established so far. Thisisa new 
kind of oppression on the conscience of the 
humanity at large in the name of apartheid. 
But history reminds us as John Locke warned 
that “there is only one thing which gathers 
people into seditions commotion, and tbis is 
oppression." And it is this inequality of white 
and non-whites which will provoke as provo- 
ked the galaxy of men from divine Plato to 
the rural þoor John Ball to liquidate the boasts 
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of a section of human dominators who by 
virtue of their superior might and taking 
advantage of the long tacit opposition by the 
vanquished, thought that this world was only 
meant for their enjoyment leaving aside the 
sons o&the soil. 


Apartheid and the Rule of Law.—In the 


preamble to the Universal Declarationof Human . 


Rights it has been stated that “human rights 
should be protected by the Rule of Law”, But 
in the present day context the Union of South 
Africa presents a dismal picture of the Rule of 
Law. Theoratically the Rule of Law means 
thatitis a “dynamic concept" which will 
ensure justice, advancement and security of 
civil and political rights of all human beings. 
It will in the long run establish “social, eco- 
nomic, educational and cultural condition 
under which the legitimate aspiration (of the 
society) and dignity may be realised". . By the 
Rule of Law it is also hoped that legislatures 
in all countries of the world will give due 
respect and follow the main principles as laid 
down in the Declaration of Human Rights. It 
is quite natural that controversy may arise out 
of the question of legality of the principles. 
But it is these principles,-as the Directive Prin- 
ciples of State Policy in the Indian Constitu- 
tion, which act as a guide to the “fundamental 
principles and standards of human conduct 
recognized and subscribed by allcivilized 
nations." Apart from the question of Rule of 
Law which is followed and duly given moral 
and political respect throughout the civilized 
world the principles which the Union of South 
Africa follow are'termed as Apartheid—which 
means— š 


“A political tendency or trend in South 
Africa, based on the general principles :— 


(a) Ofa differentiation corresponding to ` 


differetees of race and/or level of 


e. 
. 
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civilization, as opposed to àssimila- e 


tion : ; š 
. (b) “Of the maintenance and perpetuation 
of the individuality (identity) of the 
different colour groups of which the 
population is composed, and ofgthe 
separate development of these groups 
in accordance with their individual 
nature, tradition and capabilities as 
opposed to integration." - 

Practically the apartheid policies present a 
rather “disagreeable vista” of possibilities for 
the future. In spite of the incessant campaign 
by the South African white leaders that the 
present policies of apartheid are not a viola- 
tion of positive law and they are as much a 
matter of domestic policy in South Africa as 
Australia’s migration policy, this-racial dis- 
crimination underlying the policies of apartheid 
may be said to be totally undemocratic and 
are the fountain source of frustration among 
the intelligent and educated men who practi- 
cally mould the thoughts of the country. 


In every sphere of African life the policies 
of apartheid are not only putting a deep stamp 
of-pessimism whichis ultimately responsible 
for the slow pace of economic and cultural 
prosperity but also subjugating the non-whites 


under economic, social and spiritual slavery. ` 


The type and grade of work done by the whites 
and non-whites, the privileges enjoyed, the 


wages earned, are all determined by ‘apartheid 
policies. Thus it completely ignores the indi- 


vidual aptitudes and quality of work. "Y 

` Racial classificstion.—The most _ignoble 
spirit of the apartheid policies is the ricial 
classification. According to the Population 
Registration Act the population’ of South 
Africa is classified as follows :— . 

(a) white (b) native (c) coloured. | 

Under this Act any persqn whahas crossed 


. 
= 


a in. which: they live.. 


E te. bar of mińority d. e, 16. years ) should... 


receive. an identity card “which” should, be 
produced on demand to-a peace “officer. Apart 


“~ frome the. divisions and. subdivisions of the 


different races in a Population Register, the 
.. Nitive © (Urban Areas) Consolidated Act of 
1945 (Amended- -by Acts No. 42 of 1946, No. 
45 of 1947 Nos. 54 and 67 of 1952 and No. 16 
1955) provides that any, aüthorised officer may 


- at his discretion arrest.any African. “without. 
ae warrant’ atany. time. 


And it is a pity .that 
.under the Natives (Urban Areas) Amendment 
Act of 1955 African women servants are prohi- 
bited fron having. their children living with 
them without the permission ftom local autho- 
rity. » 

In support of the sayta ti Solbes many 


people holding 'very high positions often justify . 


- their policies i in a very. -irtesporisible way. In 
this connection .the ‘speech made by Dr,: 
Verewoerd, the then Minister. of Native 
Affairs may be cited to the effect.that “the 


Bantu must be guided to serve his- own 
. community in all respects. 


. There is no ‘place - 
. for. him in: the European country above the 
level of certain forms of labour”. This. kind 
of derogatory speech. and policy is in complete 
violation of the fundamental rights of anyindi- 


vidual and. “more so itis a cleár denial of the . 
~ fundamentgl principles which. -are followed. by 


the people of the whole world. 


`. In the field of education also the policies 
of- -apartheid contròl and. Tegulate the -whole 
cultural life of the non-whites, In the langu- 
ane Dr. Vereworerd that “Education must 


- train and teach people inaécordance with. their | 


` -opportunities in life, according- to the sphere 
Racial relations cannot 
improve Ra the result of native education is the ` 
creation of frustrated people. > "These kinds: of ` 
educational policies are in total opposition to. 


‘the principles laid Sod under Article 26 of 


UNIVERSITY LAW JOURNAL 


125 


the Univereat’ Declaration of Human Rights 
that “Everyone has the right to education”. 
‘It is the liberal education in whatéver form or 
language may be which ultimately helps a 
man in his full development, both in persona- 
lity.and character and make him “respect for 
human rights and fundamental freedom”, But 
under the Bantu Education Act the basic 
` education of all non-whites are placed under 
. Government control and as such it simply 
"denies the primary facilities, apart from equal 
opportunities, of education to all non-whites, 
specially Africans, in the Union of South 
Africa. : 

In the name of Punhan etase democracy 
i “what is going on in the Union of South Africa 
is a grave situation motivated by the political 
expediency of the leaders of the Nationa- 
list Party. The more shocking to the world is 
that a vast country like the Union of South 
Africa, which comprises about halfa part of 
the African continent, extending Algiers in the 
northr to Capetown i in the south and Gardafui 
in the east to Dakar in the west, is going 
to be a republic with only white votes by the 
31st May, 1961. And it will be the single instance 
_in the whole world that a coüntry based on 
the policies of apartheid is going to declare 
in the turn of the of the 20th century a republic 
where : the majority human heads are not 


I counted as voters, simply because they are 


non- whites. In the draft constitution it has 
expressly been mentioned in Article 11(4) that 
“the principle of rio mixing of blood and of 
segregation, must be: maintained as of funda- 
mental importance for the future existence of 
a white civilization in „the Republic of South 
Africa. " [tis the dream of a section of human 
beings, which are white in complexion, with; 
red blood flowing in veins as others, that one 
-day the millenium of whites wil be established 
in. the face of thousands of black people who 


e - 
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will be left deserted by the so-called civilized 
nations. In this connection the strong speech 
of Mr. Maqnillan is to be cited. He condem- 
ned ‘‘apartheid as bad, wrong and unchristian 
and that it was bound to fail". 


. The*trágedies which occurred in the last 10 
years are still remembered by all progressive 
people. They were : The Treason Trial which 
commenced in 1956 and as a result of which 
156 persons were arrested on charges of trea- 
son; the Sharpeville Shootings which took 
place in March 21, 1960, in which police fired 
mercilessly on the demonstration against the 
Pass Laws requiring “that all Africans carry 
and present upon demand a document of 
identification” ; and the State of Emergency 
which was proclaimed by the Nationalist Party 
Government for 80 districts. In spite of the 
adoption of a resolution on April 1, 1960, by 
the U. N. Security Council ( with Britain 
and France abstaining ) that South "Africa 
should “abandon its policy of apartheid", the 
South African Government under the leader- 
ship of Dr. Verewoerd totally rejected the 
world opinion and continued to practice apar- 
theid policies. 

Though South Africa is officially stated to 
be a parliamentary democracy the very founda- 
tion of the spirit of democracy has been defea- 
ted by the South African Act of 1909 which 
stipulated that the main qualification of a 
member required in connection with the elec- 
tion to the both Houses of Parliament, namely 
the Assembly and the Senate, should be on the 
basis of the colour of the skin, that is white 
people who are of European descent, and any 
non-white is prevented from election to their 
supreme legislative bodies of the country. It 
is thus a paradox in politics that bureaucracy 

*and democracy have been concocted and given 
a name as aparjheid completely new to politi- 
cal vocabulary. e | 


` 
° 
. 
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'administration. 


Inspite of the presence of a couple of' 
leading political organizations, namely, 
African National Congress and the  Pan- 
African Congress there are only two opposi- 
tion parties in both the Houses which are of ` 
white origin, and which are also considered as 
an appendix to the governmental machinery. 
Under the guise of Suppression of Commu- 
nism Act the suppression of any upsurge 
against government is in the hands of the 
Thus the very meaning of 
democracy has been taken an altogether differ- 
ent,shape in the Union of South Africa. 


Constraint and control of different social 
rights : Marriages and freedom of movement. 


The Mixed Marriages Act 1949 has made 
illegal “any inter-marriage between whites and 
non-whites". Eveninthe field of law and 
justice the distinction between the whites and 
non-whites exists. The non-whites are often 
charged separately and pleaded guilty for the 
offence for which the white people are acquit- 
ted. In everywhere it is apparent that separa- 
tion of the facilities have been provided on.the 
basis of apartheid. Thus “there are separate 
entrances to post offices, railway stations, 
separate buses, separate benches and even 
separate parts of the law courts (the witness 
box from which all take the same oath is 
partitioned off". And under the Reservation 
of Separate Amenities Act, 1953, the separa- 
tion of facilities for the whites and non-whites 
in the Union has been made legalised and as 
such it is “impossible for the courtsto adjudi- 
cate upon the validity of any regulation in 
terms of any equality”. 

Supply of alcoholic drinks.— Under the 
Liquor Act of 1928 and Liquor Law Amend- 
ment Act 1951 the supply of any liquor to the 
Africans are totally prohibited. 


Admission to schools and colleges, clubs, 


' ment Act, 
attend services at their chosen place of worship 
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. TS etc. z3Nondwiites are barred -to join 


any school, coJlege, club or hospital in a white 
area Without the permission of the Minister of 
Bantu Education (in case of schools and 
colleges) and the Minister of Native Affairs. 

, Trade Union Movement.—The trade union 
activities are totally prohibited among the 
non-whites. The trade unions which- are not 
registered under the Industrial Conciliation Act 


. only meant for Europeans are not permitted to. 


function as a result of which trade union move- 
ments amongst the non-whites are parctically 


“nil. 


Control on press and platform.— Practically 
there is no freedom of Press in the Union of 
South Africa. They are not even regarded as 
a forum of public opinion, and as such the press 


. are often excluded. There 'is a compulsory 
. censorship on all books,: periodicals, etc., on 


the ground of “indecent, obscene or on any 
ground whatsoever objectionable". Though 
it ‘is not sanctioned by any specific law, it is 
being operated by the Custom Act 1955. It is 
a pity that “among the banned books and 
periodicals there was the race relations pamph- 
lets of UNESCO”. 


Worship.— Under the Native. Laws Amend- 
1957, Aíricans are prohibited to 


without the permission of the Minister of 


ciples 
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. Native Affairs. 


"Lawyers.—Law is the only medium through 
which justice can be administered in all coun- 
tries. But in the Union of South Africa the 
recent trends are quite contrary to the prevail- 
ing practices in all civilised countries. The 
Minister of Justice, Mr. Erasmus, stated in 
Parliament on April 25, 1960, that “in South 
Africa lawyers came too easily into the position 
where they could act as lawyers under the 
protection of officers of the court". And it 
is he who is drafting a bill for stricter control 
of the lawyers in South Africa, and has instruc- 
ted his department to create a Selection Board 
to control admission of lawyers and to “take 
action in regard to the recommendations for 
the removal of names of attorneys from the ` 
roll". 


Thus by denying every 'kind of human 
rights to 10,000,000 people on a policy based 
on discrimination ‘‘is not only contrary to 
generally accepted concepts of justice and prin- 
of Human rights, but also it is a 
challenge to the civilised world for which every 
right-thinking man will ultimately create a 
situation which may explode at any time taking 
shape of a rebellion. And it is in this context 
the only one word is heard in this planet with 
sympathy and hope—that i is Africa—the cry of 
the Ah 


. Legality of India's Action in Goa 


Legality of Indian action in Goa is a 
" controversial issue. International law permits 
every people its right to political self-determina- 
tion and the right even to revolt against the 
established government for determining its 
` political destiny. Thus the people of Goa, 
Daman and Diu had every right to revolt 
against the Portuguese government. But how 
far is the action of India justifiable in inter- 
national law is the question here. At first sight 
it may appear that as far as international law is 
concerned it would have been more legal for 
India to -refrain from interfering in Goan 
affairs. But if we go deep into it we will see 
that Indian action was not in thé least illegal. 
Moreover we may say that this action of India 
has added a new chapter to the laws of nation 
that no country can have sovereignty over 
other country or péople. Itis a positive step 
forward towards the end of colonialism. Indo- 
nesia has already announced her intention to 
to take similar step to end colonial rule in terri- 
tories in which she is interested. And in near 
future we may even see independent African 
states marching forward to liberate their- fellow 
Africans who åre still under foreign domi- 
natiom. 


Article 2° ( para 7) of the U. N. Charter 


` says “Nothing contained in the present Charter - 


shall authorise the United Nations to intervene 
jn matters whieh are essentially within the 
. 


` By 
SUPRABHAT BANERJEE 


( 3rd year. ) 


domestic jurisdiction of any state or shall 
require the members to submit such matters to 
settlement under the present Charter ;....... x 
So India had no right to intervene in the inter- 
nal affairs of Portugal. But sometime an issuc 


is so important that it becomes a matter of 


international obligation and it can no more be 


termed as a domestic case. Thus when Poland 
complained that international peace and 
security were in danger in Spain under Franco 
the Assembly, inspite-of strong Spanish protest 
under Article 2, refused to abstain from discuss- 
ing the matter in the Assembly and resolved 
that the Franco government should be replaced 
by a popularly elected government: In course. 
of the debate the Australian delegate rightly 
observed *....... .if facts indicate that the 
regime, by its nature, by its conduct, by its. 
operation is likely to be a menace to its ncigh- 
bours, then the existence of that regime is no 
longer a matter of essentially domestic con- 
cern." The Portuguese possession in India has 
become a constant source of threat to the peace 
and security of India. Moreover, Postugal is a 
member of NATO and there is no guarantee 
that Portugal, will not use her Indian posse- 
ssion as military and naval bases. This will 
turn to be a positive menace to the peace and 
security of India. So whatever India has done 
she has done for her self-preservation and - 
international law permits this. 
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Article 73 of the U. N. Charter says :— 

“Members of the United Nations which 
have or assume responsibilities for the adminis- 
tratior of territories whose people have not yet 
attained a full measure of self-government 


recognize the principle that the interests of the - 


inhabitants of these territories are paramount, 
and accept asa sacred task the obligation to 
.promote the utmost, within the system of iñfer- 
national peace and security established by the 
present Charter, the well-being of the inhabi- 
tants of these territories and, to this end : 


(a) To ensure, with due respect for the 
culture of the people concerned, their political, 
economic social and educational advancement, 
their just treatment, and their protection 
against abuses ; 


(b) To develop self government, to take’ 


due account of the political aspirations of the 
people, and to assist them in the progressive 
development of their free political institutions 
according to the particular .circumstances of 
each territory and its people and their varying 
stages of advancement ; (c) To further inter- 
national peace and security (d) To promote 
constructive measures of development, to 
encourfge research and to co-operate with one 
another and when and where appropriate, with 
specialised, international bodies with a view to 
the practical'achievement of the social, econo- 
mic and scientific purposes set forth in this 
Article ; and 

(e) To transmit regularly to the secretary 
general for "information purposes, subject to 
such limitation as' security and constitutional 
considerations may require, statistical and 
other information of a technical nature relating 
to economic social, and educational conditions 
in the territories for which they are respectively 
responsible..." 


* Goa and Indian Union in Foreign Affairs 1956. 
17 ; AEG ° 


129 


In an árticle* Dr. Oliveira Salazar has 
tried to show that Portuguese rule in India 
was quite in conformity with the provisions of 
the Article 73 of U. N. Charter. According 
to him the Portuguese rule in these territdties 
was not *a colonial rule like that of England 
or France and Portugal has taken every possi- 
ble care to civilise the Indian people. More- 
over, by virtue of the Portuguese constitution 
of 1933 these territories has become Portuguese 
provinces and so India cannot have any legal 
ground to claim these Portuguese territories. 
But if, in the words.of Salazar, these terri- 
tories are the “Rome of the East” then what 
are all these brutal suppression and inhuman 
tortures ? Perhaps to Dr. Salazar only the 
Portuguese were the Romans and the natives 
were slaves. Again his claim that Goa, 
Daman and Diu were not Portuguese colonies 
but Portuguese provinces under the constitution 
of 1933 was not in accordance with the 
provisions of International law because nowhere 
international law permits a power to claim 
perpetual control over a foreign land. Another 


` thing is to be noticed that when the Portu- 


guese constitution of 1933 was finalised the 
voices ofthe Indians who were under Portu- 
guese rule were ignored. There was neither 
any political freedom like freedom of speech 
Or press etc. nor any constitutional 
remedies. Detention without trial was  fre- 
quent and 88% of the people were illiterate 
in Goa, Dáman and Diu. Are they all. 


prescribed by Chapter XI of the-Charter ? The 


constitutional amendment of 1955, of which 
Dr. Salazar was so eloquent, was practically 
meaningless for the Lisbon government still 
had finalsay in every matter, only half of the 
members of the legislature were elected and 
the other half was nominated by the Portu- ° 
guese government and no local, law could be 
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introduced without the 
Governor General: 


1 


permission of the 


Since 1953 India made serval attempts to 
mgke a peaceful settlement of the dispute. She 
neVer*had any intention of annexing these 
territories. what she wanted was simply to 
allow the people of these colonies to detefmine 
their political destiny by themselves. -She also 
extended her invitation to Portugal to discuss 
the matter jointly. But Portugal even failed to 
show that-much of courtsey as prescribed by 
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international law. So India, as a protest to ° 
this uncourteous behavior scvered her diplo- 
matic connection with Portugal in August 19, 
1955. The judgement of the international 
court, rejecting the Portuguese claim of passage 
through Indian territories, also shows the Weak- 
ness of her claim over these colonies. Inter- 


.national law permits the rights to self preserva- 


tion to every state. And India was perfectly | 
legal in her step for the Portuguese activities in 
these,places, became a source of positive menace 
to her peace and security. 


The true liberty of human society does not con- 
sist in every man doing what he: pleases, for this 
would simply end in turmoil and confusion, and bring 
on the overthrow of the state ; but rather in this, that 
through the injunctions of the civil law all may more 


. easily conform to the prescriptions.of the eternal law. 


—Pope Leo XIII 


Administration of Justice in Bengal . 


ES ` under the British rule 
By 


RAKHAL CHANDRA NATH 


Let me first of all speak of the scope of my 
paper. I intend to discuss the administration 
of justice in Bengal and I will also try to eva. 
luate the process towards the establishment of 
the Supreme Court. 


In their tackling of the Tamistat: the 
English retained much of the Mughal System 
and in the ceded lands a bit regular system of 
justice was iatroduced. Generally the Resident 
supervised the Foujdar. Final reference to the 
Resident or to the Nawab was required. Asa 
check against it appeal against the Resident to 
the Governor and the Council was allowed. 


Following Verelst, the following were the 
courts in the ceded land : 


(a) The Sadar Cutchery: all cases of 


land revenue and the transfer of property cases . 


to be discussed. 

(b) The Bakshi Dastur: was vested ihi 
responsibility of the maintenance of peace. 

(c) ` The Faujdar Adalat : tackled criminal 
matters. 

(d) The Barah Adalat : 
cases over 50 rupees. 

(e) The*Amin Dastur : 
stone to the Sadar Cutchery. 

(f) The Chotah Adalat : 
like petty debjs below Rs. 50/-. 


discussed civil 
was the stepping 


took civil cases 
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(g) The Bazi Zamin Dastur: discussed 


matters of charity and rent free lands. 


(h) The Bazi Zama Dastur : 
with social affairs, 


(i) The Kheraj Dastur : 
of the land holders. 


In Calcutta there were two sets of Courts. 
First were those instituted by the royal charters 
exercising jurisdiction over British subjects, 
their native employees. Under it were ot 
types of courts : 


(a) The Mayor's court consisted of the 
Mayor and Alderman appointed : by the 
Governor and the Council, They were subject 
to removal, This court dealt with civil suits 
only. E 

(b) The Council of Appeals listened to the 
appeals from the decrees of the Mayor's Court, 
Only cases valuing not exceeding 1000 pagadas 
were discussed here ; cases of higher value were 
referred to the King-in-Council. in England. 
Mention should here be made that the authori- 
ty here was only the Governor and the 
Council. 


Concerned 


Settled accounts 


(c) The Court of Requests was ina 
of 24 Commissioners. It concerned itself civil 
suits only below five pagadas. 


hice (d) The Court of Quarter Session was held 


` 
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by the Governor and the Council acting as 
Justice of Peace. It sat four times in a year 
and discussed Criminal cases. 


Secondly comes those courts established by 
tha Company in its capacity as the Dewan, 
dc Wine *their authority from the country 
government and having jurisdiction over the 
local inhabitants only. Under this head: too 
come the following four sets of courts : 


(1) The court of Cutchery composed of 
the Company's servants under the Council. 
They discussed civil suits almost in summary 
fashion. The-Council in January, 1768 ascribed 
its jurisdiction. “Jt should not summon the 
natives living under the jurisdiction of the 
Country Government." 


. (2) The Faujdari Court consisting of the 
President and a member of the Council consul- 
ted criminal cases. 


. (3) The Collector's Cutchery handled all 
cases relating the payment of the revenue. It 
could punish independent of any other court at 
Calcutta. It was also vested with varied func- 
tions of wide range. The most telling persona- 
lity in this case was the Collector. 


(4) The caste cutchery presided over by 
some nominated Hindu discussed religious 
matters affecting caste prejudices and practices. 

On analysis the defects of the System 
becomes clear. Everything was merely an 
extension of the executive authority ; so both 
the executive and the legislative functions were 
concentrated in one “hand, i. e., the Governor 
and the Council. Again, the Mayor's court 
jurisdiction or actual undertaking of responsibi- 
lity left much room for controversy as it was 
not Very statisfactorily defined. The system 
also showed lack of experienced and judicial 

. Personalities. What is more, the position and 
powers of the different cutchers were not 
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properly demarcated. It created much’ trouble . 


the Verelst's time. 


These defecís coupled with the short 
comings of the Mayor's Court made it, nece- 
. Ssary. to establish the Supreme Court. The 
Mayor's Court was but an insufficient detegent 
to wrongdoing on the part of the Company's 
officials. The Judges were removable at the 
pleasure of the:President and the Council. It 
was composed; mostly of junior staff with no 
' professional training and knowledge. Moreover, 
the process of appealing to the King was most 
tedious which involved'commensurate delay. 


~ So, in 1774 by virtue of the Regulating Act 
the Supreme Court was appointed and it took 
the place of the Mayors Court. It had two 
effects removing two difficulties. The Com- 
pany’s administration has been so extended that 
it was now in practice difficult to discriminate 
between an inhabitant of this country and one 
who was not: under the protection of the said 
company. This anomaly was removed. 
Secondly, those who were not amenable to the 
new jurisdictions were negatively determined by 
the definition of those who were amenable. 


Its civil jurisdiction extended over all 
European and British subjects in Bengal, Bihar 
and Orissa, and every other persons who, either 
at the time of bringing the action, or at the 
time the action occurred was “employed” or 
*was directly or indirectly in the service of the 
company or any other of our subjects". 


Its criminal jurisdiction was rather limited. 
It extended for the town of Calcutta, and the 
factory of Fort William in Bengal, and the fac- 
tors subordinate thereto. So, it was not inten- 
ded to for the entirety of Bengal. 

The Supreme Court was therefóre appoin- 
ted. It was an act of reformation rather than 
innovation. 


E : ao : °; š: 
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' Administrative Tribunals in India . 
By 


= 


A. R. BISWAS M.A. 


“There is no liberty, if the judiciary power 
be not separated from the legislative and 
executive", asserted Montesquieu in his 


“Espirit des Lois" (1748). This was the first 


formulation of the theory of separation of 
powers. Governmental power expresses itself 
in three forms : legislation, administration and 
judicial decision. According to Montesquieu, 
there should be “personal” separation of these 
powers. During the ages, the "'personal— 


Separation" concept has undergone changes. 


The modern connotation aims at the “organic” 
or “functional” separation. It meansthatone or- 
gan of government should not usurp the func- 
tion belonging to another. But strict separation 
isanimpossibility becauseof governmental inter- 
dependence. Even in the U. S. A. the Presiderit 
is giyin the legislative powers to send messages 
to the Congress and the Senate the 
executive powers to make treaties and 
appointments, Fusion, rather than fission, 
seems to be the law of men and goverments. 
Hence American Constitution inspite of its 
efforts to attémpt a strict separation of func 
tions, has only succeeded in: underlining its 
impracticability. In a sense, fission and fusion 
differ from each other in their perspectives. 
When looked at from a narrow angle, fission 
apears. But with the change in the perspective, 
fusion emerges as the dominant picture. 


I Procedure Established By Law. 
The Indian Censtitution, has accepted the 


Ist year Law Class 


principles of fission and fusion in the . distribu- 
tion of governmental powers. Art. 53 vests 
the President with the exective power of the 
Union. But similar provisions do not appear 
in the Constitution in respect of parliament 
and Supreme Court. Still the powers and func- 
tions of the legislative and judical organs can 
be gathered from the Constitution as has been 
observed by the Supreme Court in the Special 
Reference Case No. 1 of 1951. In other words, 
the position is that the three organs of Govt. 
have each its allotted functions, although there 
is no strict separatiin of powers. The pre- 
eminent position is that of Parliament. The 
principal guiding the organs is the ‘procedure 
established by law" as enunciated in Art. 21. 
Herein lies the legislative supremacy in the 
Indian Constitution like that in the U. K.’s 
Constitution. In the U. K. the “rule of law" . 
reigns Supreme. The U.S. A. has her “due 
process of law". All these constitutional 
concepts have different connotation in different 
contexts. Thr British rule of law connotes 3 
things. First, no man is punishable except for 
a distinct breach of the law. Second, no man 
is above the ordinary law. Third, the principles 
of the constitution are the result of judicial 
decision. The American “due proces of law” 
originated in a statute 28 Edw III 3—passed 
by the British Parliament in the 14th cent. and 
meant the “law of the land’. But it passed 
into the Const%ution of the,United States as a 


\ 
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part of the 5th Amendment (1791) an empha- 
sised judicial supremacy there. It has been 
explained by Daniel Webster in his argument 
before the Supreme Court in the Dartmouth 


College Case, 4 Wheaton 578 (1819) as 
follo 


“(It) hears before it condemns, which pro- 
ceeds upon enquiry and renders judgment only 
after trial.” 

“The procedure established by law" under- 
Scores thé Supremacy of the law and sets it 
face against the American doctrine of the judi- 
cial review of legislation. The expression is 
taken over from Art. 31 of the Japanese Consti- 
tution of 1946. The legislative is thus left free 
tó lay down any procedure as has been rightly 
observed in Gopalan Vs. Stateof Madras 
(1950). The court has no power to invalidate 
a legislation on the ground that the procedure 
is arbitrary. In this context, the 3 organs of 
Govt. are given powers to act within their own 
spheres. I 


H Cult Of The Quast. 


Although, each of the organs has to carry 
out its duties, there have been “twilight Zones” 


æ in which an amalgam of powers is seen to 


Operate, Administration underlies other 2 
organs—legislation and judicial decision. 
Besides, these Zones include the following 
cases: (a) the executive exercising legislative 
powers, e. g. President's ordinance—making 
powers ; (b) the legislative exercising judicial 
functions, .e. g.'legislative's penal powers in 
case of a breach. of privileges ; (c) the judiciary 
exercising legislative functions, e. E. case-laws ; 
(d) the executive exercising judicial powers, e. g. 
administrativetribunals. Thesetwilight zonescul- 
tivatethe cult of the '*quasi".Here the fusion of 
thepowers has taken place. Now, there is a dis- 
tncition between “judicial” and “quasi-judicial” 
° 


/ 
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powers. As has been observed by the commi- 
ttee of Ministers’ powers (1929), a judicial deci- 
sion involves 4 requisites: (a) presentation of 
case by parties (b) ascertainment of facts by 
evidence adduced by parties ; (c) submission 
of legal arguments by parties in case of dispute 
of law ; and (d) a decision. A quasi-judicial 
decision involves (a) and (b) but not necessarily 
(c) and never (d). Hence, a judicial power is a 
“power to decide a question of legal right in a 
dispute between parties involving either a find- 
ing of fact or application of a fixed rule or 
principle of law or involving both." A quasi- 
judicial power, on the other hand, is the power 
of giving decisions on questions or differences 
of an administrative and  non-judiciable’ 
character which can not be determined by refer- 
ence tó any fixed rule or principle of law, but 
are a matter of administrative decision and 
judgment.” 


HI Administrative Tribunals. 


When there is a fusion of administrative 
and judical functions, administrative tribunals- 
are the result. It is a twilight Zone where the 
two commingle. It stands midway between 
“purely judicial” and the ‘‘Purely administra- 
tive” functions. The characteristics of the for- 
mer are two : (a) the power to hear and deter 
mine a controversy and (b) the power to make 
a binding decision. Administrative *functions, 
on the other hand, aim at the regulation and 
supervision of public aflairs: and the initiation 
and maintenance of the public services. From 
the etymology of the word “Court”, it is sevi- 
dent that the meaning has undergone a change 
through “fission”. Jacob’s Law Dictionary 
shows that the very word “Court?” that is now 
closely associated with the adminisfration of 
justice, signifies etymologically the King's palace 
or residence which was primarily the seat of 
executive power. Jt was through agministra- 
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tive ‘idbunals that’ efforts are now made to 
attempt-the original fusion. 


Administrative tribunals are especially the 
developments of the 20th century. India has 
large number of these quasi:judicial bodies of 
diferent categories, some are constituted under 
Parliamentary Acts e, g ; (1) the Election tribu- 
nal under the Representation of the People Act, 
1951; (2) the Regional Transport authority 
under the Motor Vehicles Act, 
Rent Control Authority ; (4) the authority 
directing acquisition of land under section 6 of 
the Land Acquisition Act, 1894 ; (5) the Wage 
Board U/S 8 of the working Journalists Act, 
1955; (6) the Industrial tribunal under the 
Industrial Disputes Act, 1956. Under the 
second category come the courts of enquiry 
appointed to deal with past incidents. Com- 
pared with the first category this type is more 
or less of a temporary character. Some are (1) 
the court of enquiry appointed to conduct a 
probe into the incident in which the “Hermes” 
plane crashed into the I. A. C. Dakota at Dum 
Dum on Sept. 1, 1957 ; (2) the Chagla Commi- 
ssion on L. I. C. affairs and (3) Railway Comi- 
ssions to enquiresinto accidents. A third cate- 
gory of such bodies~is appointed to deal with 
emergent situations compared with the second 
category, this has a future implication. Some 
of these ape : (1) the Central Pay Commission 
(2) the Tram and Bus Fare Committee. These 


| are appointed by the executive orders of Govt. . 


IV Causes of Growth. 


Various are the factors responsible for the 
growth of .these administrative Tribunals. 
Firstly, there has been a greater extension of 
the state.and municipalactivites in recent years. 
This has necessitated the formation of new 
bodies to deal with new situations. In India, 
there have been public utility Corporations 
e, g. D. V. C. 91, A. C. and the like. Secondly, 


1939 : (3) the - 
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.'the desire to have cheap and rapid adjudication 


bas contributed to it. Thirdly, a need of new 
standards in untrodden fields has been keenly 
felt. All these have combined to bring the 
Quasi-bodies into being. Rapidity, cheagtiess 
and flexibility are some of the mis eid 
bodies. There are disadvantages as well. Some 
are lack of publicity, poor quality of tribunals 
investigation and partiality. But these are more 
than counter-balanced by the advantages 
claimed. To keep the administrative tribunal 
within bounds is a desideratum. And this has 
been ensured under Arts. 136, 226 and 227. 
This has been re-iterated by the Supreme Court 
in Sangram Singh Vs. Election Tribunal Kotah, 
Bhurey Lal Baya (S. C.R. Part 1 July-Aug. 
1955 ). 


V Domestic Tribunal 


Besides the Administrative Tribunals, there 
are Domestic Tribunals. They are voluntary 
associations based on functional grouping and 
exist to further common purpose of members 
and to protect their interests. They have the 
powers to exclude and expel members and as 
such exercise a “sort of conventional jurisdiction 
analogous to that of inferior courts of justice". 
Some of the examples are (1) National Sports 
Club of India; (2) Indian Olympic  Asso- 
ciation (3) All India Foot-ball Federation ; (4) 
Board of Control for Cricket in India ; (5) 
Hockey Federation of India. "These are voca- 
tional associations. The principles of natural 
justice is followed by these tribunals. It is that 
a man shall not be removéd from office or 
membership or otherwise.dealt" with to his 
material disadvantage without sufficient notice 
being given him of the allegation and: also of 
an opportunity of meeting the accusation about 


VI Conclusion. 
Thus thè tribunals have come to stay. 


A 


° 


= 
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India is committed to a Welfare State as envi- 
sioned in the Directive principles of the state 
policy. What contributes to it is welcomed. 
Administrative tribunals are the.means, not an 
e They have come into existence to secure 
SER. of the people in certain departments 
oflife. And they may function there. Of 
course Art. 50 contemplates a separation of the 
judiciary from the executive. This may sound 
like a process offission of opposed to thatoffusi- 
onas in administrative tribunals. An analysis of 
its mening will show that there is practically no 
opposition between the two. The Article means 
two things. First, a Judge or Magistrate who 
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tries & case should not be connected with the ' 


prosecution. Second, he must not be directly 
subordinate to anybody connected with the 
prosecution. The separation here mens the 
elemination of evils attendant on the breach, of 
these two principles. Thus administrative tribu- 
nals, if they are free from these evils, can play 
their role as well. One may thus say in 
Mr. Robson's words: “Administrative justice 
can no longer be regarded asa foundling child 
to be avoided and pushed into the street at the 
first suitable opportunity. It must be accepted 
as a recognised part of law." 


at 
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` to the last moment in the crematorium. 
. a-days taxation is growing gradually volumnous 
. with the ever increasing public expénditure. 


, Agricultural duconic i exemption. under the 


Indian Income Tax Law 


— 


By 
= TUSHAR KANTI SUR 


Professor Nicholas “Kaldor very aptly re- 
marked that when a person acquires and holds 
wealth he pays wéalth tax, when lie spends it- 
he pays expenditure tax, when he invests it and 
earns income he pays income tax when he gives 
it away tó any-one he pays gifts tax. At death, 
estate duty becomes payable." So we see that 
taxation chases us from.the very dawn of birth 
Now- 


But it is interesting to note that among all 
other taxes the income tax is the most endear- 
ing tothe Finance Minister. Income tax is: 
considred as -the-;corner-stone of the fiscal 
arch. Welcome to the income tax lawasa 
(socialistic) measure which effectively levels 
down and counterpoises the glaring inequalities 
of wealth. ` 


Income tax is levied on almost all sorts of . 
-'incomes but for a few exceptions. 


Incomes 
exempt from tax under the Act are oftwo 
kinds. Certain incomes are not only exempt 
from tax but also are excluded from the total 
income. Certain other incomes are excluded 
from taxation but they are to be.included in 
the total income for determining. the rate of 


tax. Before ensuing the discussion of.the .- 


conditions of exemption we should first know 
what agricuftural Micome is. 


8 ` I | e 


2nd year Law 


- In Sec, 2 sub-section I of.the Indian Income 
Tax Act of 1922 ‘agricullural income’ has 
been defined as income which means :— 


(a) - any rent or revenue derived from land 
which is used for agricultural purposes and is 
either assessed to land revenue in the taxable 
territories or subject to a local rate. 


(b) any income derived from such land 
by— - : 
(i) agriculture, or, 

. (ü) the performance of a process ordi- 
narily employed by a cultivator or a receiver of 
rent in kind to render the Since fit for the 
market, or, 


(iii) the sale of the- produce by a culli- 
vator ora receiver of rent-in-kind ofthe pro- 
duce raised by him in respect of which no pro- 
cess has been employed other than the process 
performed by the cultivator to make the pro- 
duce fit for the market. 


` (c): any income derived from any building 
owned and occupied by the receiver of rent or 
revenue or the receiver of rent-m-kind to any 
land with respect to which or the produce of 
which any operations mentioned in sub-clauses 

(ii) and (iii) are carried on. 
Provided that the building is in the imme- ° 
diate vicinity of the land and is a building 
which the receive of the rent*or revenue of the 
i 050.8 
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cultivator or the receiver of the rent in kind 
by reason of his connection with the land 
requires asa dwelling house or as a storehouse 
or outbuilding. 


. `. income has been exempted from 

income under Sec. 4(3)(viii) of the Indian 
Income Tax Act. Agricultural income is exemp- 
ted on the principle that income derived 


from it having paid the land 1evenue of the state. 


governments should not again be taxed. But 
the laws determining the exact nature of agri- 
cultural income have not been very explicitly 
stated in the statutory laws. The various deci- 
sions ofthe different courts have laid down 
decisive and exemplary forensic principles which 
are.of supreme importance in the: adjudication 
of the. future litigations. 


Conditions of exemption for agricultural 
income may conveniently be stated and the 
relevant leading cases may be discussed as 
follows :— 3 


I. The most important condition for 
exemption is that income should be derived 
from land used for agricultural purposes. In 


the leading case of the Commissioner of Income 
Tax, Bihar and Orissa Vs. Raja Bahadur 


æ Kamakhya Narayan Singh (1948) XVI. I. T. R 


327, the principle has been laid down that inter- 
ests on arrears of rent payable in respect of 
land used for agricultural purposes is not agri- 
cultural income and is not, therefore, exempted 
from income tax. It is neither rent nor revenue 
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derived from land. According to their Lord- . 


ships “the word derived’ is not a term of art. 
Its use in the defmition indeed demands an 
enquiry into the geneology of the product. But 


cathe enquiry should stop as soon as the effective 
source is discovered. In the geneological tree of ` 


the interest land indeed appears in the second- 
degree, but the immediate and the effective 
source is rent, wleich has suffered the accident 


/ 


of nonpayment. And rent isnot land within ° 


the meaning of the definition.” ` 


In the case of Maharaja Capt. Gopal Saran 
Narain Singh Vs. C. I. T. (1935) I. T. R. (p. 0) 
the principle established was that annui 
secured by a transfer and a subsequent charge 
on agricultural property is taxable. The pay- 


ment of money arises from a contractual obli- - 


gation, inspite of the fact that the charge was 
on the agricultural land, is not exempted from 
taxation. In this connection the case of Primier 
Consturction Co LTD Vs. C. I. T. (1948) XVI 
I. T. R may be mentioned. In this case the 
effect of the managing agency agreement is that 


the assessee is entitled, in consideration of servi- - 


ces rendered, to a minimum annual salary of Rs. 
10,000 which is payable irrespective of whether 


or not the principal company has madeany profit. 


If, in any year, ten percent of the profit made 
by the principal company exceeds Rs, 10,000 
then the agent gets remuneration calculated as 
8 percentage upon the profits of the principal 
company without regard to the sources from 
which those profits were derived. This case was 
decided in the light of Gopal Saran Narain 
Singh Vs C.I. T's case. The judgment of the 
Primier Construction Co LTD Vs C. I. T. case 
was pronounced as that “the assesee received 
no agricultural income as defined by the Act, 
it received remuneration under a contract for 
personal service calculated on the amount of 
profits earned by the employer payable, not 
in specie out of any item of such profits but out 
of any money of: the employer available for 
the purpose. The remuneration, therefore 
is not agricultural income and is not exempted 
from tax." Though land is remotely connected 
with the income still it is of no avail ig respect 
of exemption from tax. 


Another leading case which contributes to 
the laws relating to the exemptjon from income 


s... ig: 
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tax is Mrs. Bacha F. Guzdar Vs C. I. T. (1955) 


XXVII I. T. R. (S. C) in which case the 


'assessee was a share-holder in certain tea 
companies 60% of whose income was exempted. 


from* paying tax as being agricultural income 
under the Sec 4 (3) (viii) of the I. T. Act. The 
assessee claimed that 60% of the dividend 
income received by her on her shares in those 
companies were also exempted from tax as agri- 
cultural income: The court held “that the 
agricultural income as defined in the Act is 
intended to refer to the revenue received by 
direct association with the land which is used 
for agricultural purposes and not by indirectly 
extending it to cases where that revenue or part 
thereof changes hands either by way of distribu- 
tion of dividends or otherwise, In fact and 
truth dividend is derived from the investment 
made in the shares of the company and the 
foundation of it rests on the contractual rela- 
tion between the company and the share- 
holders." 

IL The second condition is that the in- 
come derived from land should arise out of 
some agricultural operations Or agriculture. In 
the case “C, I. T. Vs Ramkrishna Deo. (1959) 
XXV I. T. R. and previously in C. I. T. Vs. 
Benoy Kumar Sahas Roy (1957) XXXII I. T. R. 
case the principal laid down was that “...... 
agriculture meant in its ordinary sense cultiva- 


tion of the field that in that sense it would. 


connote such basic operations as tilling of the 
land, sowing of trees, plantation. and the like 
and that though subsequent operations, such as 
weeding, pruning, watering, digging the soil 
arround the growth and removing under- 
growths could bə regarded as agricultural 


' operations when they are taken in conjunction 


with and ùs continuation of the basic operation 
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mentioned befroe, they could not apart from 
those operations be regarded as bearing the 


` character of agricultural operations." 


_ “It is only” observed Bhagaw&ti. J. “if the 
products are raised from the land by the per- 
formance of the basic operations thag shalt 
quent operations attach themselves to the pro- 
ducts of the land and acquire the characteristic 
of agricultural operations * * *-*." “But if the 
basic operations are wanting the subsequent 
operations do not acquire the characteristic. of 
agricultural opration." 

It is now an accepted principle of law that 
income arising from the sale of crops, fruits, 
Brass, forest trees, etc. growing spontaneously 
without the operation of human skill ¿nd 
labour is not agricultural income, what is requir- 
ed is that the basic and the subsequent opera- 
tions must be performed on the land. Mere 
subsequent operation can not make an income 
agricultural ( Kamakhya Narayan’s case ) 


III Lastly, the basic operations should not 
merely, have a bare connection with the land 
but it must be on the land. Remote connec- 
tion with land is not recognised by law, e. g. 
dairy farming, poultry, rearing of live stocks, 
etc, are merely remotely connected with the land 
and there.is no reason why they should be 
treated as agriculture and not otherwise. To 
this effect the case of Jyotikana Chowdhury Vs. 
C. I. T. (1957) XXXII I, T. R. has focussed 
a flood of light. 


Itis therefore, an established principle of 


“the law of Income tax that in order that income 


tax may be exempted in respect 6f agricultural 
income the income arising from land must 


satisfy the above mentioned conditions, other- 


wise exemption is not allowed. 


bse- . 


Union Activities, 


ACTIVITIES OF OUR UNION DURING. THE SESSION 1961- 62 . n 


` 


- Géneral Secretary’s Report f 


I open with paying my compliments to 
our working committee members who have 
piloted the work of the Union very efficiently. 
And personally, I would do injustice to my- 
self if I do not express my sentiments about 
the office. Even though I joined late, I have 
always keenly felt that the affectionate 
guidance of my revered. professors and the 
friendly co-operation of all have, besides 
making my. work as pleasant as work could 
ever be, made my efforts at the promotion of 
general welfare possible. 


The ideals of the students’ union are to bind 
ourselves with a strong sense of solidarity and 


to better the existing conditions of our college 


life. Whether our Union has lived up to the 
ideals is not for me to judge, but perhaps a 
brief sketch of its achievements | during 
our term would not be irrelevant. 


The social department of our Dion 
arranged a general reception for the first_ year 
students at the Mahajati Sadan. The occasion 
was graced by the kind presence of Shri Ashòke 
Sen, Union Minister of Law, as the Guest-in- 
Chief. A pleasant musical soiree was arranged 
for the entertainment of the students and the 
guests, which prbved quite a treat. 


We regret that & is not possible to give here 
a full account 'of the functions of our social 
departments, because its activities have not yet 
been completed. Our Annual dramas in Bengali 
and Hindi are- going to bestaged. We hope 
E they will be successful in keeping with the 


. 
e w 
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tradition, and extend our congratulationg to. 
the Social Secretaries. 


Our lega] and cultural department has very 
successfully organized an educational film 
show. It is going to organize a legal confe- 
rence about the success of which we are, quite 
optimistic. ME 

A- part of the glorious cultural tradition of 
our University Law College is the grand annual 
re-union of the past and present students which 
served as a bridge between them for the mutual 
exchange of affections and ideas. This year's 
re-union is going to be held very.soon, which 
we hope, shall not budge from the tradition. - 

The Debate Section of our Union admitted- 
ly one of the busiest and most important 
departments, has not failed to keep iis colours 
flying -buoyantly. Like previous ‘years, our 
debaters have brought home several prizes from 
different debating competitions. 
tions to our debaters, 
secretaries. ; 


Congratula- 
and our debating. 


Another proud step of our ‘Union towards 
the general welfare is ‘the opening of the Aid 
Book Library in the morning too,.which was 


- so long a facility enjoyed by the students of the ' 


evening department only. The Union has pur- 
chased law books worth rupees Two hundred 
Fifty in order to enrich the collection of the Aid 
Book Library. Free printed question papers 
have been distributed among the students, and 
the cheap store has been, throughout the year, 
very efficiently, managed to the benefit of all. 

From our Aid Fund an amount of money 
has been given to the poor’ but menitorious 


Students cf the college, 


^ 
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^ Contgiitulàtilns" are. ` due! iio. to "our 


. ‘body? s surprise -and delight, brought’ out this 
issue "of our “magazine, 
vagation. Every year the magazine used. tó 
*eome.out in the month -of July or August; 
but we feel.that the month of April is by far 
-the "most sutitable time for its publication. 


III. rd year 'students, who have in previous 
years, missed this issue. -Shri Jha and Shri 


' Chatterjee have, .by breaking an imperfect - 
tradition, created a healthy precedent, m mes: 


“would bring credit tozour Union.” 
‘Perhaps it. would ` not be out of place: ‘to 


bring a- few unfulfilled requirements for 
the kind considerations of our college 
authorities. A cash counter in the evening “for 


‘the submission -of fees for evening students is 
necessary.” We request the authorities to make 
adequate: arran gements for the free studentship 


- and half- free studentship for-poor but meritori- 


- ous students, And we heartily feel-that LL: M; . : 


classes should also be opéned in our college | the courage to have a few things changed, 


which would meet the demands of time and 
brighten the glorious name of our institution. 


It would not perhaps ‘be considered an impo- 
‘lite claim now,.if we say we have done our 
‘best: for furthering general welfare and- proved 


. ourselves worthy of being entrusted with the —.— 


responsibilities ' of the. students” union. But 


then I would be guilty of leaving my duties - 


- incomplete, if 1 do-ñot mention my. great debts 
to our revéred professors and beloved friends, 
. Respectfully L express my deep gratitude - “and 


extend: my thanks -to our revered. Principal” - 


P. N. Banerjee -and Vice-Principal 
D. B. N. Mukherjee, who have been our cons- 
tant guides. I am also greatly indebted and 
‘thankful. to Professor S. A. Masud, President of 
the Union, Professpr $9: K. Mitra and Professor 


before the summer. 


It Ç 
-is convenient ‘to all and specially the Tuly 


was available, 
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M s : Mükherjee; Vice- Presidents of the Union and 
"Magazine Secretaries, “Shri Prabhakara Tha and E 
` Shri Shyamal Chatterjee, who have. to. “every. 


“Shri” Mrityunjay Prasad Basu whose keen 


“interest ` and co-operation have inspired our 


activities. "Lastly, I thank all the members of 


- the college staff and the Joint Secretaries x 
ade 


have by their whole hearéed co-operate 


; made my-term in the office so pleasant and 
: memorable. 


^. Long live Students’ unity. 


` 


NRIPENDRA NARAIN ROY 


E - Actg-General Secretary 


e 


*# +. *-` desc * a 


` Editors? Report. I 


The new name "Law Journal" in place of 
"Law Magazine" is a step out of the 


convention—it is a symbol of new hopes 
. and àspirations. 


f . The invaluable guidance of 
our revered professors and the hearty co-opera- 


.tion “of all have, besides rendering the editors’ 
` work much easier and interesting, given them 


Unlike other “years, the- Journal is being 


~- brought out before the summer vacation for 


the convenience of all and especially the third 


` year July session students, who have in previ- 
ous years, missed it. I 


Tbe editors were'in difficulties, because 
some of our contributors. who had the old prac- 


"tice in mind, were rather slow in producing their 


articles. Ittook quite some time to convince 


them that this issue would come.out earlier 


than in previous “years. "The crisis of paper 
had almost halted the publication, and the 
editors: had-been about to postpone it to some 
other 'conyenient time, but” then according 


.to the apt advice of our revered professorso 


ànd well-wishers, it was decided to use what 


C 


o 
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Another bright thing about this year's 
journal, besides its pleasant appearance before 
the holidays, is that it has increased in volume 
too, in the* face of all these troubles. 


Within the budget provided for the journal 
it saat, possible tahave a better quality of 
paper and a few other things which would 
have made our Journal even more attractive. 
Therefore, we request the College authorities to 
increase the amount sanctioned for publi- 
cation,- so that future editors of the Journal 
may have things of better quality—and give 
shape to all the ideas. 

We are deeply grateful to all who have 
taken the trouble of contributing and sending 
valuable articles which have greatly enriched 
our Journal. 

We have, to our great joy, received the 
blessings and good-wishes- of Dr. Rajendra 
Prasad, Dr. S. Radhakrishnan, the Vice-Presi- 
'dent, Chief Justice Warren and Mr. Justice 
Douglas of the Supreme Court, United States 


of America, Sri M. C. Setalvad, the Attorney” 


General, Sri C. K. Daphtary, the Solicitor 
General, Sri Sudhi Ranjan Das, Vice-Chance- 
llor, Visva Bharati, Sri N. H, Bhagwati, 
Vice-Chancellor, Banaras Hindu University, 
Sri Raghubar Dayal, Judge, Supreme Court, 
Sri G. D, Parikh, Rector, University of 
Bombay and Sri Rajkishore Prasad, Judge, 
Patna High Court, amongst others. The bless- 
ings of such eminent! personalities ` would 
greatly enhance the value of our Journal, and 
be a constant source of inspiration to us all. 


Respectfully, we mention the name of our 
revered Principal Dr. P. N, Banerjee, who 
inspite of his bad health and heavy pressure of 
work has always advised and inspired us. 
Without his active personal interest in this 
“Journal, our dreams would not have come 
true, ° 


. + 
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We are greatly indebted to our revered 
Professor and Editor-in-Chief Dr. Partap 
Chunder Chunder, who gave us his kind 
guidance, in spite of his being busy about the 
general elections. We extend our regpestful 
congratulations to him.on his grand success in 
the same. We are equally grateful to Proféssor 
S. A. Masud and Professor Sunil K. Mitra, 
who have, very kindly advised and helped us. 
And without the affectionate advice and co- 
operation of our respected Superintendent Sri 
Mrityunjoy Basu, this Journal would not have 


come out now; to him our debts cannot be ` 


fully expressed. 


The Editors very gratefully mention the 
names of Sarbasri Banshi Mohan Ta, Narain 
Das Konar, Subir Ghosh, Manojit Mitra, Rabi 
Krishna Gupta, Anil K. Banerjee, Dhrubendra 
Nath Banerjee, Samirendra Nath Banerjee, 
Srikanta Mukherjee, Pranab Mukherjee, Asoke 
Roy, Mains Kar Bhowmick, Ardhendu Kayal, 
Nani Lal Deb, Boymkesh Singh, V. M. B. 
Navali, Braja Kishore Roy, Ajit Mukharji, 
Harendra Chandra Sarkar, and S. C. Seal of 
Messers Pressagents (P.) Ltd. who have by 
their fiendly co-operation made the publication 
of the Journal possible within such a short 
period of time. 

To all others our thanks and gratitude. 


PRABHAKARA JHA 
SHYAMAL CHARTERJEB 


* * * * 3 


Report from the Debate Secretary 


Our Students, in order to be good advoca- 
tes, are expected to become fluent and 
effective speakers. The lectures delivered in 
the classes by our learned Professors are 
incomplete if we fail to express it clearly. The 


s~ 


* College ` authorities have allowed this depart- 
ment to develop the debating faculties of the | 
students of our college and also to increase the: 
friendship and fraternity through the exchange 


of ideas of the students as a whole. The 
achfevements in this field -will prove how far 
we have succeeded this time. - 


-To mention a few achievements our 


college. has won the Team Championships 


in: —— 
` 1. AI Bengal Vidyasagar Shield in Bengali 
with Sree Narayan Roy and Sree Pranab 
Mukherji. 
. 2. All Bengal Vidyasagar Challange Cup 
in English with Mr. Deepak ` Sengupta—the 
Best Speaker. I 

3. All Bengal Sarat Bose Trophy—Mr, 
Narayan Roy as Best Speaker. 

4. Pandit :Madan Mohan, Malviya All 


India Oratorial Competition with Mr. V. S. K. - 


Rao as Best Speaker. 

5. Dr. R. U. Singh Méinorial Trophy in 
All India Inter ‘Varsity Debate Competition 
organised by Lucknow Law Society, with Mr. 
V. S. K. Rao as Best Speaker and Mr. 
Vishwanath More as second Best. 


6. In All-India Inter 'Varsity Law debate 
organised by Allahabad, University Faculty of 
Law we 'setured second position with Miss 
Keya Mukherjee as Best Speaker. 

7. In the Inter-College Youth Festival 
Mr. V. S. K. Rao and Mr. Viswanath More 
students Of our College had the.honour to 
'represent Calcutta University at the Seventh 
Inter 'Varsity Youth Festival 1961 held in New 
Delhi. š ; 

8. Messrs Shakti Mukherjee, Narayan Ray 
and Pradip Ghosh were the three out of the 
' team of four speakers who represented Calcutta 

University at All-Infdia Bengali Radio Discus- 
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‘beloved Principal Dr. P. N. Banerjee. 
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“sion “Competition and ultimately won the’ 


championship. Mr. Ziauddin Ahmed respresen- 
ted Calcutta University in English» Discussion 


at All-India English Radio discussion. 


9. In All-Bengal Inter-collegiate Bell 
Debate Competition held at Berhampur our 


- team got championship with Mr. Asa Roy 


as Best Speaker. 
10. Mr. O. P. Shaw got second best spea- 


` kers prize and Mr. V. N. More the Best floor 


Speaker's prize at Jadavpur University Debate. 


. Our delegation consisting of Messrs Amal 
Kanti Banik and V. S. K. Rao to the Planning 
Forum Seminar organised by the Field Publi- 
city Department, Government of India, gave a 
brilliant performance. Mr. Umesh Ray, Mr. 
Arunachalam and Mr. Pranab Mukherjee, Mr. 


.Samirgoti Roy are some of the other good 


debaters. 


Our session had remarkable start with a 
symposium on “Social Legislation in India after 
independence under.the Presidentship of our 
Eminent 
personalities like Mr. Justice D. N. Sinha, Mr. 
Saila Kumar Mukherjee, and Mr. K. P. 
Khaitan enlightened us by their erudite 
delivery: 


- In our Law College we had a lively debate 
competition. Miss Keya Mukherjee, Mr. 
Vishwanath More and Mr. Deepak Sengupta were 
adjudged first, second and third respectively. 

` Lastly we offer our best regards to our Prin- 
cipal, Vice-Principal, Prof. S. A. Masud, Prof, 


S. K. Mitter, Prof. P. C. Chunder, Prof. S. N. 


Mukherjee and Sri M. P. Basu. Supdt, Law 
College for their constant inspiration and 
guidance. We also thank Mr. Sudhansu 
Dasgupta for his advice and co-operation. We? 
are also greatly indebted to te debators and to 
a large ` number ~of students for their whole ' 


k. 


ee Law College Library Hall. 
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hearted help in conducting the affairs of the 
department. ° 


p 


- ° | AMAL KANTI BANIK 
Vera SHYAM KUMAR Rao 


: Jt. Secy. Debate 


` 


Debate Sub-Committee 


: Sri Pranab. Mukherjee 
Biswanath More 

„ Shyamal Banerjee ` 

» Rathin Banerjee 
Braja Kishore Roy 

{x . E^ l4 # 
Legal and Cultural Activities 

This year our Magazine Secretaries—Shri 

Prabhakara Jha and Shri Shyamal Chatterjee, 
are taking great pains to bring out this Maga- 


zine before the summer vacation and in any 
case beforé the holding of this year’s Annual 


Legal Conference, hence this report, earlier. 


Our Annual Legal Conference this year, is 
scheduled to be held on 7th April 1962 in the 
Itisa matter of 
great pride that eminent Advocates of Calcutta 
High Court like Messrs Sukumar Mitra, I. P. 
Mokherjee, Sankar Das Banerjee, Ajit Dutta, 
Arun K. Dutta, Nani Chakrabarti, and S. K. 
Acharya have so kindly consented to take 
part. Hon’ble Mr. Justice Uma Charan Law, 
Barrister-at-Law has very kindly agreed to 
inaugurate the furfction. 

In this connection I express my deepest 


e * sense of gratitude to our beloved Principal Dr. 


P. N. Banerjee, Vice-Principal Shri B. UND 


Mukherjee, our President -Shri S. A, Masud, 
Vice-President Shri, S. K. Mitra and Shri M. 
Basu, our. Supefintendent for,their valuable 


P = 
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suggestion and guidance. My thanks also go -* 


to Shri Asit Kumar Chaudhury and Shri Gopal 


C. Law, Advocatts, Calcutta High Court and. 


our ex.general 


secretaries for assisting me 
much. : 


: è 
Flim Show : 


For the first time a documentary film show 
was organiséd in collaboration with the U. S. I: 
S. on l6th January, 1962 in the University 


Lawn. Recent films on Space, Unions, and 


Pandit Nehru's visit to the U. S. A. were exhi- 
bited before a huge gathering comprising more 
than 1000 students and profesors. 

In fine, I once again thank my revered 
professors and colleagues who helped and 


š EN me at all levels. 


SOR KUMAR BAJAJ 
Secretary, Cultural and Legal Conference 


Legal Conference Sub-Committee. 


. Dipak Saha 
Kashinath Mitra PME" 
` Banku Behari Bhaduri 
Miss Moitry Nag 
Miss Brita Dutta 
Harinam Singh 
Surendra Pratap Singh 


*e . * * * 3 


_ Report from the Students’ Aid Fund 
Losa. 


Students? Aid Fund 


We have the pleasure to inform you that a 
.large number of applications were considered 
for grant of stipends, from Students’ Aid fund. 
Every possible case was examined i in selecting. 
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of gratitude to the President `of our Union 


I Prof. «S. A. Masud and Vice President -of our 


Union Prof. S. K. Mitter for their valuable 
adtice and for taking trouble in disposing of the 
applications. About three hundred and thirty 


applications were received and most of the: 


applicants were granted aid. 
A large.number of Students were benefited by 
borrowing books from the Student’s Aid Fund 


Library of the Union situated at the third floor ' 


of Darbhanga Buildings. This year we opened the 
activities of the Library in the Morning Session 
of the College also for the benefit of general 
students. This is one of the important section of 
the Union for the welfare of the needy students. 

„Cheap Store :— 

` Besides the- above two activities the most 
important work entrusted to this department was 
running of cheap store and printing of University 
question papers in booklet form. We are proud 
to state that this year we ran tho cheap Store very 
successfully for the benefit of the students. 
We can claim it as the cheapest store in Calcutta. 
A record sale of law books, exercise books of 
different sizes, inks, fountain pens-was made. 

Lastly we must also thank the President of our 

Union and all executive members for their valu- 
able guidance and co-operation. 


-Om Prakash Shroff 
Dipak Guha Roy 
Jt. Secretaries, 
LE ' Students’ Aid Fund, 
Sub Committee 


Sri Ganesh Ch. Saha 
° > Kartic Chatterjee 
» Ajit Aditya 
, Umesh Ray 
C» A.N. Tripathi 


On the strength of the account of our 
activities given below, during the session 196]-$2, 
perhaps it would not be very immodestew claim 
that we have carried the banner of legacy with 
unfaltering steps. Indeed. it has been a glorious 
year—with the laughter and tears of dramas, 


` the glamour of Illuminated pandals packed with 


cheering Spectators and the delighted faces of our 


beloved friends. 


On the iith February, 1962, we accorded a 
grand welcome to the freshers. The function 
was held at Mahajati Sadan, Sri Asoke Sen, 
Union Minister of Law graced the occasion with 
his kind presence as the Guest-in-Chief. A 
pleasant musical soiree was arranged for enter- 
taining the students and the Guests. We are 
thankful to the authorities of Mahajati Sadan for 
letting us have the hall. . 


Our Law College Drama team participated 
in the Inter Collegiate Drama Competition, 
organised by University Institutes, in October 
1961, and not for nothing. We have won the 
first prize in the English drama competition, by | 
playing ‘“Thread-O-Scarlet” ; the first prize in^ 
Hindi, by playing “Prithvi- Ka Swarg.” The 
‘Oasis’ Challange Shield for the best Hindi 
production was also awarded to our College and 
the fifth prize in Bengali, by playing “Naba- 
Sanskaran". A grand Score, indeed. Our 


` congratulations to. those who *have brought the 


laurels. Our Annual Bengali Dfama was very 
successfully staged at University Institute on 


: TEE 
i ind: and deserving Students for the grant, - In Report of the Social and Drama 
` this connectiort we must express our deep sense Secretaries 


ist April, 1962. Sri Sailajananda Mukherjee was = 


present as the Chief Guest. Our Annual Hind? 
Drama “Under Secretary” is Scheduled to be 
staged on 15th April, 1962 which, we hope, will 
be as successful as all others have been. 

* e 
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We would be unjust not to mention our great 
debts and hearty thanks to the Councillors of the 
Union and other sincere workers without whose 
co-operations, it would not have been possible 


`~ . 
“=> 
©- Social Sub Committee 
Sri Srikanta Mukherjee 
Ak Nayan Chand Ghosh 
„ Santi Lal Jain 
» Shiv Kumar Nathani 
„ Rajendra Kumar Bagga 
Jyoti Burman 
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for us to carry our responsibilities. - Wé extend 


our respectful. thanks to our revered Principal, 
Dr. P. N. Banerjee; who has been an affectionate 
guide to us all through. We also respectfully 
thank our revered Superintendent, Sri Mrityunjoy 
Basu, whose keen interest and co-operation have 
greatly helped us at every step. Lastly; we thank 
our respected professors and beloved friends who 
have always inspired us to go ahead. 


Asit Kumar Das 
Harasit Kumar Ghosh , 


Birendra Agarwal 


Jt. Secretaries, Social and Drama. 


' Report of the Hardinge Hostel 


Piercing the height of the deep azure sky, 
the Hardinge Hostel stands with its impressive 


:grandeur. For years, it is inhaling the scholas- 
tic air of the Calcutta University, our Alma 


Mater has always remained an eternal 
craving for many Students. To any computation 
of academic excellence, the name of the University 


` College of Law should stand high. The glory of 


our college is abysmal and in fetching the samc 


‘the contribution ôf our Hostel in confortable and 


spectacular. . 


The rasion d'etre of the hostel life is that it 
develops esprit de corps among the boarders 
and teaches the values of a corporate life. 


` While to the present-day-world unity is a chimera, 


eur Hostel is an embodiment of unity. It is a 
E e S d 


° ^ 


. in the corporate life of 


melting pot, beginning over again always, evolving 


a ‘system’ which is typically **Hardingean". It 
is a culmination of cosmopolitanism. 

Our boarders are always wont to participate 
the College. Several 
portfolios of the College Union are held by. our 
boarders. Sri Prahakara Jha and Sri Shyamal 
Chatterjee are the joint Secretaries of the College 
Union, Magazine .Section. Sri Asit Das and 
Sri Harasit Ghose are in the charge of the Social 
and Drama Department. One of the Joint 
Secretaries of the Athletic Department is Sri 
Anil Banerjee. 


This year, the achievements of our boarders 
in various spheres are admirable. It is gratifying 
to note in this connection that all the students 


- 


~ 
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who appeared i in the last M.A, M.Com., and 
Inter C. A. Examinations have come out 
successful, 
sely enhanced the prestige of our Hostel by 
securing a first class in the M.Com: Examina- 
tiog. f 


To the development ofthe tradition of our 


Hostel in the field of debate, the contribution of ` 


our boarder-friends is fairly large. Under the 
prudent guidance of Sri Deapak Sengupta who 
piloted our debating team in. the All Bengal 
Inter-College Debate Competition," sponsored by 
Vidyasagar College, Calcutta, our college won the 
Championship Trophy both in English and 
Bengali. His access to the individual champion- 
ship was quite facile. 

For games and sports our boarders abundantly 
cherish a fervent Zeal. 
some of the boarders have bagged most of, the 
Prizes in the Law College Sports. Last year we 
arranged a table tennis tournament as well as 


Carrom, Chess and mee competition in our. 


Hostel. 

“Maintaining the long established tradition, the 
Saraswati Puja was celebrated with grandeur and 
gaiety. The cultural function arranged in this 
connection was a pleasant success. We owe all 


` this to the admirable effort of Sarbashri Anil. 


Banerjee. Rabi Gupta, Subodh Hazra, Mani 
Bhattacharyg, Sibu Ray, Banshi Ta, Ramen 
Mukherjee, Manish Bhowmick, Samir Gati Ray, 


Manik Gupta, Nani Lal -Deb,- Asit Das and ` 


Narayan Das Konar, we convey our heartfelt 


thanks to the College Union for its" Contribution 


of Rs. 151]- to the Puja Fund. 


When all is said and done, mention must be ` : 
- made to some of our crying needs which proved ` 


baffling and have become a perpetual source of 
irritation among the boarders. The absence ofa 
sick room is an ineradicable ~ blot on our Hostel. 


.- 


Sri Rabi Krishna Gupta has immen- - 


Sri Barun Banerjee and - 
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It is a matter of great regret that as yet no 
telephone booth has been installed, although 
repeated appeals have been made to the authority. 
Uptill now, it is an empty dream.* The narrow, 
dark and sultry visitors’ room should be commo- 
dious,. decent and well-decorated. In the 
season, little difference exists between some of 
our rooms anda treein a solitary field. The 
inadequate -space of bath-room ia the top floor 
has also -been painfully felt. Moreover the 
boarders are gradually forgetting the existence of 
the so called “Hoste] Library". Last but not the 
least, the messing system is a chronic headache. 
We demand once again a regular, well-managed 
official messing system. The list of our legitimate 
grievances may well end herewith an appeal to the 
authority concerned for their speedy and proper 
solution. 

In fine, it isa matter of great pride that Sri 
Surajit Lahiri, our Vice-Chancellor, is an ex- 
boarder of this illustrious Hostel. We record with 
deep reverence our appreciation of the fostering 
care of our Principal Dr. P. N. Banerjee and Vice- 
Principal Dr. B. N. Mukherjee and the able 
guidance- of our beloved Superintendent Prof. 
Sadhan Ray Choudhury and Deputy Superinten- 
dent Sri Mrityunjoy Basu. Further it would be 


unfair, if we fail to accord our heartfelt thanks to 


Sarbashri Anath Bandhu Sammadar, Arun Datta, 
Chandra Kanta Mukherjee and our Ex-Chairmen 
Ajit Mukherjea, Sunil Ghosal, Barun Dev, Sadhan 


bond and Deepak Sengupta. 


Kartic Chatterjee 
š CHAIRMAN 
Standing Committee Ward IV 
Shyamal Konar 
€HAIRMAN, 


& 
Boarders of the top floor'e 


— SET. " - T ^ - _¢ 


o 


Standing Committee Ward HI ° e 


Athletic Secretaries’ Report 


The Athletic season started with football, 
under the leadership of Sri Dipak Mukherjee. 
The performance of the team though not out- 
standing, gave a fighting display in the Tourna- 
ments in which we participated. Special men- 
tion must be made of Sri Mirmal Chakravarti 
who was included in the Bengal football team, 
for the Santosh Trophy in the year 1961. 

The College Cricket Team under the able 
Captaincy of Sri Souti Kumar Chatterjee gave. 
an outstanding performance in the Inter Colle- 
giate Knockout Tournament. Our team was 
unfortunate to lose ultimately by the narrow’ 


‘margin of two runs, being handicapped by 


injuries, and leave difficulties of some of our 
players. Our sincere thanks to Sri ‘Jadu 
Ganguly who gave a gallant-and magnificent 
performance throughout the season. Mention 
must be made also of Sarbasri Srikanto 
Banerjee, C. Ayrton, Mohan Rao and M. 
Parekh. See 


Our Rowing team had the honour ot annex- 
ing the Inter Collegiate League Regatta, and 
was the Ruaner's up of the Inter Collegiate 
Knockout tournament. We congratulate Sri 
Dilip Banerjee, Captain of the Rowing team 
and Sri B. N Roy, G. Gopalan and A. Roy 
for the spléndid performance. 


This year the, Annual Athletic Sports of the 
College was held with great pomp and before a 
record gathering of Students, guests ane friends, 
A notable feature of the sports was the growing 
enthusiasm of our lady students, which was 
greatly appreciated. Principal Dr. P. N. 
Banerjee presid&d over the fynction and Mr, 

, 


Around the Ground - 


Justice D. N. Sinha was present as the Chief 
Guest. Mrs. Sinha distributed the prizes. We 
thank one and all who helped us in making the 
function an unprecedented success. 


After a lapse of yéars the College participa- 
ted in the Inter Collegiate Basketball 
Championship and did creditably well to reach 
the Semi-finals, Our thanks to Sri N, C. John, 
Captain, for organising the team. 


Our Volleyball team, led by Sri Sunil 
Bhattacharya gave a good performance in the 
Volleyball Tournaments. Congratulations to 
Sri Samir Ghosh who had the distinction of 
representing India in Volleyball, last year. 


Performance of the Law College Hockey 
team, so far, has been brilant, under the 
Captaincy of Sri Somirendra Banerjee. We 
have won our group championship in the Inter 
Collegiate league, and are confidently looking . 
forward to wm the Knockout title which we 
unfortunately lost last year. Mention must be 
made of Sri D. Ghose, Sri Gopi Ghosh, Sri S. 
Mitter and M. Khan for their outstanding dis- 
play. Our Congratulations to Sri R. Srinivas, 
wha had the previledge of represenjing Bengal 
in the National Hockey Championship. 


Under the Captaincy of N. Mullick, the 
Badminton tournament this year was a great 
success. We” congratulate Sri D. °C. s Jain, 
men's singles winner, Sri Sunanda De, women's . 
singles winner, and Sri N. Mullick and M. 
Anwar, men's Doubles winner. In Tennis this 
year the College team was led by I. Chaturbedi 
and consisted of D. Balsara and R. Srinivas. 


The College Table Tennis and Carrom Com- 


` petition was revived this year,, Our congratulas 
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tion 10 Sri C. S. M. Kumar Captain of the 


College Table Tennis team for winning the ` 


men's Singles title. The carrom competition 
"was won by Sri T. S. Rajan and Srimati 
Shefati Halder. We take this opportunity of 
congratulating Sri V. M. B. Navale for winning 
thè Inter Collegiate Chess Tournament and 
representing Bengal in the National chess 
championship held, in Hyderabad. Much 
credit goes to Sri M. Anwar, Indoor Games 
Secretary for organising this department. Our 
thanks to the Boarders of Hardinge Hostel for 
their kind co-operation and help in conducting 
the Indoor Games tournaments and for the 
permission of using the court and table tennis 
board. 


On the 24th February, 1962, the Annual 
Gymnasium Competition was held, There were 
four different items i) Mr. Law College (Best 
Physique) ii) Mr. Samson (Strongman) iii) 
Yogic asanas iv) Endurance (Includes ‘Dons’ 
and ‘Baithaks’). The results are as follows :— 
i) Mr. Law College —Sri Ranjit K, Sett 

ii)’ Mr. Samson —Sri Asit K. Chakroborty 

iii) Yogic asanas —Sri Upendra K. Nath 

iv) Endurance — First —Sri Ranjit K. Sett 

We "are extremely 
Sri Manotosh Roy, Mr. 
inspiration and guide. 


proud to have 
Universe, as our 
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Ere we finish, we thank our beloved 
Principal Dr. P. N. Banerjee for his untiring 


. efforts to infuse and fostera spirit of sports 
‘and games amongst the students of our college. 


We must also thank Vice-Principal Dr. B. N. 
Mukherjee, Prof. Sunil Kumar Mitra, 
very popular President of the club for his keen 


interest and proper guidance in every branch 


of sports and games. We feel indebted to Sri 
Mrityunjoy Prosad Basu, Superintendent, for 
the hearty encouragment, valuable advice and 
active cooperation in various activities of our 
athletic club. 


We must follow the time honoured convention 
and offer our hearty thanks to our predecessors. 
The unreserved co-operation of members of the 
Executive Committee with us, in the discharge 
of our responsibilities deserve a special word of 
praise. We must mention here that it would 
not have been possible to undertake the task 
entrusted to us if we did not receive the sincere 
willing hands of co-operation of the students in 
general, players, sportsman and Sports 
enthusiasts of our College and the help and 
guidance from our revered Professors, 


- 


ANIL KUMAR BANERJEE 


DHRUBENDRA BANERJEE 
oO 


Jt. Secretaries, 


| Presidents and Jt. Secretaries of the University College of Law 


Atheletic Club, Calcutta, 1959-62 
Presidents : 


ET . _ 1959-62—Prof. S. K. Mitra N 


Jt. Secretaries : s 


1959-60—B. Barman . 
° Soumen Ghosh (retd ) 


Animesh Das ` š 


1960-61—Samirendra N. Banerjee 


Asoke Dutta 


1961-62—Anil K. Banerjee 
. Dhrubendra N. Handje 


PRESIDENTS, EDITORS AND GENERAL SECRETARIES OF. THE 
UNIVERSITY COLLEGE OF LAW STUDENTS’ UNION, `. 
| CALCUTTA, 1928-62 


~ 


` 1928-1930—Prof, 


1930-1931— ,, 
[931-1933— ,, 
1933-1935— ,, 
1935-1937— ,, ` 


1937-1942— ,, 


1942-1943— ,, 
1943-1946— ,, 


1946-1949— ,, 


-1930-1931—8Sri 


1931-1932— ,, 
1932-1933— ,, 
1933-1934— ,, 
1934-1935— ,, 


° 1935-1936— ,, 


1936-1937— 
1937-1938— ., 
1938-1939— ,, 


1939-1940— ,, 


` 1940-1941— ,, 


1941-1942— ,, 


` .1942-1943— ;, : 


1943-1944— ,, 
1944-1945— ,, 


* *1945-1946— ,, 


1946-1947— ,, 
1947-1948— ,, 


n 


PRESIDENTS :-- 


Ramaprasad Mukherjee 
Pramathanath Banerjee 
Debendranath Mitra 
Ajoy C. Dutt - 


` Ramaprasad Mookerjee - 


Ramendra Mohan 
. Majumder 
Sudhir-Chandra Ray 
- S. N. Bhattacharjya 
- B. Roychaudhuri 


1949-1952— Prof, 


1952-1953— ,, 
1953-1956— ,, 
1956-1957— `,, 


1957-1958— ,, 
1958-1959— ,, 


:1959-1960— ,, 


1960-1961— ,, 
1961-1962— ,, 


EDITORS : 


‘Dhiraj Ghose 

- Ranjitkumar Banerjee 
Jatin Mukherjee 
Pareshnath:Barferjee 
Dhrubajyoti Sengupta 
Kalipada Biswas 


». Sachindra Kumar Roy. 


Jitendranath Mukherjee 


- Susilkumar Ray 


Nirmalchandra Dutta 
Sukumar Mukherjee 


*Biswanath Banerjee 


Pgafullakumar Chaudhuri ` 
Samar Datta 


Samarendra Kumar Chaudhuri 


` Haridas Basu 
Ranjit Ghosh 
Durgaprasanna Chakravarty 
Pirendranath Mukherjee 

^ 


1949-1950—Sri 


33 


1950-1951— ,, 


-1951-1952— ,, 


1952-1953— ,, 
1953-1954— ,, 
1955-1956— ,, 
1956-1957— ,, 


<93 


1957-1958— ,, 


- 1958-1959— ,, 


1959-1960— ,, 


1960-1961— ,, 


”> 


1961-1962— 


3? 


“Mas ud 
oydlaud huri 
ychaudhuri (Late) 
Masud 
Masud 
Masud 
Masud 
M 


o 


asud 


Debaprasad Chowdhury 
Chandi Sadhan Basu 
Chandrakumar Banerjee 
Madanlal Jhunjunwala ~ 
Ajit Kumar Chatterjee . 
Anjan Kumar Banerjee 


. Dwipendra Ch. Chakravorty 


Bimal Kumar Dutta 
Mriganka Shekhar Ghosh - 


i Santiranjan Ganguly - 


Tarak Nath Banerjee 


-Madhusudan Majumdar , 


Shyam Sunder Agarwalla.“ I 
Bishnu pada Mukherjee 

N. S.-Bothra 

Manindra Nath Basu 
Durga Charan Sarkar. 


» _ Prabhakara Jha 


Shyamal Kumar Chatterjee ` ` 


1928-1929-sSri 


< 1929-1930—,, Sreepadá Majumdar 1947-1948— ,, Rabin Basak ; 
1930-1931— ,, Prasun Ghosh , 1948-1949— ,, Durgaprasanna Chakravarty 
1931-1932— ,,. Kamaleshchandra Banerjee 1949-1950— ,, Asoke Krishna Dutta <? 

IN »  Mrityunjay Prasad Basu 1950-1951— ,, Satya Narayan Roy T 
1932-1933— ,, Sushanta Kumar Sen (Resigned) 
1933-1934— , Sudhir Chandra Deb » Lenin Roy S 
1934-1935— ,, Sardindu Kumar Niyogi 1951-1952— ,,  Sahdeo Misra (Retired) 
1935-1936— ,, Satyen Home | ,, Amal Krishna Saha F 
1936-1937— ,, Chittaranjan Misra 1952-1953— ,, Sk. Sajjad Ali (Retired) 

` 1937-1938— ,, Sudhiskumar Roy » Hrishikesh Sarkar 
1938-1939— ,, Harendrakishore Chatterjee 1953-1954— »  Pratip Mitra (Retired) 
1939-1940—-,,  Sibendrakumar Basu » Prabhat Dutta 
1940-1941— ,, Bimalchandra Dutt 1955-1956— , Md. Altaf Hussain (Retired) 
i (Resigned) , , Ramendra Nath Mukherjee 
»  Suhrid Dutt , 1956-1957— ,, Munna Lal Badalia 
1941-1942— ,, Kumudkanta Roy 1957-1958— ,, Asit Kumar Chowdhury 
(up to Nov.) 1958-1959— „ Sunil Kanti Banik  , 
»  Snuilkanti Pal 1959-1960— ,, Gopal Chandra Law 
1942-1943— ,, Robin Mitra 1960-1961— ,, Asim Dasgupta 
1943-1944— ,, Siddhartha Roy . 1961-1962— ,, Debaprasad Bhattacharjee 
1944-1945— ,, | Amalkumar Sen (on leave) 
(up to Nov.) » R. Gupta (Actg Retd.) 
» Bhaskar Mitra » Nripendra Narain Roy 
1945-1946— .„ Amaresh Mukherjee (Actg). 
D ee 
ERRATA “oe 
Read For Line Page Col. ' 
proscribed prescribed 17 6 L 
has the might has the the might 12 14 L 
pressuré on Jammu pressure on Jammu 18 18 L 
and Kashmir and Kashmir and Kashmir 
mainly main ly 4 24 R 
lawyers lawrers 16 24 R 
Canada Canda (42 60 R 
trjal e trail 11 65. R 
all the more all the more greater 14 . 67 L 
inform ` infrom : 14 “71 L 
principle ` principal s 22 79 L zd 
nonfeasance nonfeasence T 7 79 R oo 
principle principal 27 79 R 
cases caes ~ 5 81 R 
ifidicted Andicated 26 82 L° 

, loose i lose 38 . 84 L 

friendly 4 'fiendly 26 M2 R 
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" 


t 
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Abinash Bhattacharjya 


1946-1947—Sri 
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Biswanath Bajpayee 


“a 


L 
"d 
3, 
Z 
US 
sé. 
Ts 


13. 


44. 


. University College of Law Union, 
: Members of the Central Council 
Working Session 1961-62 ` 
President—Prof. S. A. Masud 
Vice-President & Editor-in-Chlef—Prof. P. C. Chunder. 


“Vice-President & Treasurer—Prof. Sunil Kumar Mitra. 


Vice-President—Prof Samarendra Nath Mukherjee, 


Name 
3rd. Year 


Ramendranath Ghose 
Shyamadas Ganguly 
Bimankanti Bose 
Manaskumar Banerjee 
Ajoykumar Malakar 
Ramanand Gupta 
Mohanlal R. Marzaria 
Subrata Bagchi 
Sobanraj Singhvi ^ —— 
Benoykumar Chakraborty 
Anilkanti Roy Chaudhuri 
Omprakas Maheswari 

. Kamalkishore Chaudhuri 

 Sarojkumar Gupta 


15* Asitkumar Chatterjee 


16. 


22. 


Chandrasekhar Das 


Samirkumar Bhattacharyya 


Debaprasad Bagchi . 


Kallolkumar Chakraboty - 


Rabindranath Banerjee 


2nd. Year 


Nripendranarayan Ray 
` Prabhakara Jha 2 


- 7723. 'Asitkumar Das 


e 


24. 
25. 


Name 


Debaprasad Bhattacharyya 
Kartikchandra Chatterjee 
Sibaprasad Ray 

Dipak Sengupta 
Pabitrabhusan De 
Niranjan Mojumder 
Baidyanath Ghose 
Dipak Guha Roy 
Shymalkumar Konar 
Omprakas Shroff 
Ganeshchandra Saha 
Kalyankumar Chatterjee 
Narayanprasad Roy 
Nirodebaran Deb 
Susilkumar Das 
Santilal Jain 

Umedh Singh Baid 
Damodardas Rathi 
Biswanath Chandak 
Birendrakumar Agawral 
Amalkumar Mitra , 
Asok Basu Choüdhuri 
Durgacharan Sarkar 
Sourendranath Banerjee 
Ajitkumar Aditya 
Rameschandra Mitra 
Subir Sen 
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"+ Ast-Year . `. A pL .Shewkumar. Matani | PODES 

os DOW d S E: y 6 cv ed -. B. -Shyamsundar Agarwala — . E S a: 

51. Sm. Sabita Chakravorty . ^ c7. — * TAN Shyamkumar Rao. 1 7 ^c ee 

S2. eShyamal Chatterjee ` — '. . ". 75. Madan Gopal Todi pond uk 
7-53. Tusfarkanti Banéree. ^ 055.5707. 76: Rasàraj Sarkar - or n pA 

54. Harishchandra Cameo x ¿so T Nikhilesh’ Banerjes ` LU wage 

55. "Sreckrishna Santhalia ^. gy A.N. Tripathi. ^-^ E 

56. S. Swaminathan : s M SU iam e. qO: z Rathindrachandra Banerjee 

57. JyotiPrakas Biswas i Use 2% AM | 80... -Mrinalkanti Ghosh 

58. Surinderkumar Bajajo . ^ .. - IE EIE x. " Mrigendralal Kar“ . 

.59. -Ahantakumar Banerjee. . —— ..—' 82, "Sankarkumar. Mukherjee 

60. Pranabkurhar Mukherjee: — 7. ^ — ^ 83. .Rabindranath.Sáhà -` Lue PE 

61. Harasitkumar Ghosh. qas... te. s ` 84. MohammadMajibur Rabman = - € 

62. Jitendranath Banerjee. 8m. — 85. Chanclalkumar Beery x: TRS 
- 63. Nirmalkumar Poddar : o7 255 86 - Nirakar Jana =: Es Mi 

64.. Pramathanath Palit Glo. ve. . 787 Dilipkumar Baneijee DR EN 

65... Srikantakumar: Make Ss. 88.-—Tarunkanti Goswami =- 7507 e cus 
: 46. "Nayanchand- Ghosh - ECCE! ee = - '89. - ‘Biplab Dasgupta : m 1 : I I 
67. Amalkanti Banik ` "NEU TR: Rajendrakumar Bagga E 
68 Akhtarul Haque ia eon cim cor. 9L Harihar ka E 
69. Gopal Banerjee. -- act. 92. 'Kanumoy Pal -vi ne. "ae 
70, Bajrangal Mibária- T ees |. te? so 93. Samirendranath Dasgupta. 5n 
is Padmakumar Raijada. , dE a BM “Satyanarayan Taparia I i 





* VrHÉ PARTICIPANTS OF THE ANNUAL BENGALI DRAMA 
"CHENA MUKH ACHENA MANUSH" 





Sitting ( L to R )—S. Ganguli (Director), H. Ghose (Jt. Secy), A. Das (Jt 


Miss Kalyani Devi, Miss N. Bose à 
Standing (L to R)—A. Bhattacharya, B. Chowdhury, A. Bose, R. Dutta, B. Ghosh, D. Banerjee 


THE PARTICIPANTS OF THE HINDI DRAMA 
"PRITHVI KA SWARG" 


), V. S. K. R&o. 
. 


Sitting (L to R)—S. K. Nathani, S. L. Jain, K.gChoudhuri (Director 
Standing (L to R)—R. Garg, M. More, B. Axel (Jt. Secy). » 


b 
a. LAT 


. Secy), Miss G. Dutta, 


° 
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